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KOHCTI/ITYHI/IOHHI/UIT ChJ B ChCTaB:

Ilpencenaten: JKusko Cranes

Unenoge: Acen MaHos - MBau I'puropos
IHauko XamKucToiuen Tonop Togopos
Cranucnas JlumMutpoB Anexcaaasp ApabamxueB
Hepnenuo bepounos I"'eopru Mapkos
Juamursp N'ouen Mapraputa 3narapepa

Crepaura CrosHoBa

OpU y4acTHeTO Ha cekpeTap-mipoTokoyucra ['amuna JloOpema pasriena B
3aKpHUTO 3acenanue Ha 14 ronm 1998 r. koHcTUTYIIMOHHO Aeimo Ne 16/1998 r.,

JIoKyansaHo oT crausaTa Credanka CrosiHOBA.

Henoto e obpasysano Ha 30.IV.1998 r. mo uckaHe Ha 55 HapojHu

upepcraBurenu oT XXX VIII HaponHo crOpanue.

Hckanetro ce otHacsi 3a TpHu pasmopendu oT HaxasaTemHus KOJEKC
/HK/ - gn. 146, an.1 nocexxHo gymure “...c JUIIaBaHe OT CBOOOAA OO IECT

Mecena...”, wi. 147, an.1 pocexHo aymute “...c JHUIaBaHe OT cBOOOJA 1O
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enHa rojxuHa...” W Wi 148 w3nsmo u BBB BpB3Ka ¢ wi. 161. C Hero e
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oCriopeHa KOHCTUTYLHOHHOCTTA HA TE€3U Pa3OpeNOU ¥ CHOTBETCTBUETO MM
¢ EBponeiickaTa KOHBSHIMS 3a 3allUTa Ha [IpaBaTa Ha YOBEKa M OCHOBHHUTE
coboau /Kousenuusta/. Ilocouerno e, ye Te B mpotusopeune ¢ 4i1.10 ot
KoHBeHIIUATa HAKBPHIBAT IPABOTO Ha CBOOOA Ha U3pa3sBaHe, Thil KaTo 3a
obuma ¥ Ki€BeTa Npe/BIWXKIAT HaKa3aHWE JMIIaBaHe OT CBoOoga 3a
pa3U4YHN CpPOKOBE, WM CaHKIUHM, KOUTO Ca “TBBpPIEC BHCOKA H ca
“HerpoNOPIUOHATIHN Ha XapakTepa’ Ha Te3u IpecThIUieHus. [locoueHo e
chio, ye wi. 148 HK npotuBopeun He camo Ha 4n. 10 ot KouBennusra, a u
Ha 41. 6, am. 2 or KoHcturynmsrta, TBH KaTo NOPEIBHKIA
“MCKpUMUHALMOHEH Pell 3a HOCeHe Ha HaKa3aTelHa OTroBopHOCT”. U3Box
B TaK'bB CMUCHI € HallpaBeH OT O0OCTOSTENCTBATA 32 HAIMYMETO Ha MO-TEKKO
HaKa3yeM# ChCTaBM 3a 00HMAa W KJEBeTa, KOraTo Cca HaHeCeHH Ha M OT
TUIBKHOCTHO JIHIE, B 3a H3KI0UYBaHeTOo ChriacHo wi. 161 HK Ha Te3u
CBCTaBU OT HPECTBIUIEHUATA, 33 KOUTO HAKa3aTEIHOTO IIpeciiefBaHe Ce

BB30Y>KJa 110 ThX0a Ha IToCTpaaaiusl.

KoncTuTynmoHHHAT Cb ¢ onpeneneHue ot 14.V.1998 r. e momycHan
HCKaHETO 3a pasriexjaHe 1o cbiiectBo. C TOBa oOIpe/ielieHne KaTo
3aMHTEPECYBAHU CTPAHU € KOHCTUTyupan Hapoaroro crOpanue, MEHUCTBpA
Ha IIPaBOCHAMETO U IIPaBHATa E€BPOHHTErpalks, BHpPXOBHHA Kacal{MOHEH
ChJ, INIaBHHUI MpoKypop, Hammonanmuwara cienctBeHa cityx0a, Bucrms
aZBokaTCku cbBeT, Capyxenue “Tpaxpancku gopym “CobojHO c0BO”,
Cero3a Ha ObIrapckutTe >KypHanuctd, lleHTeppa 3a He3aBHCHMa
KYPHAIIUCTHKA, BBIATapCKus XEIBUHKCKH KOMUTET U bhiarapckus HEHTHp II0

IIpaBaTa Ha Y0BCKa.

Ha 3aunTepecyBannTe cTpaHH € HafeHa BB3MOXHOCT Ja MPEACTABIT
NUCMEHU CTaHOBHILA MO Aed0TO. JIOBIHUTENHO C oupeneneHue OT
0.VI.1998 r. cpABT € DPeoCTaBUI TaKaBa BB3MOXXHOCT X Ha HHTepaiitc

/MexITyHapoJeH HEeHTHD 3a IOpUANYecKa 3allldTa Ha JOBEIIKUTE IpaBa/ W
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Aptuxei 19 /MexmayHapoaeH IEHTBp cpenly MeH3ypara/, KakTo U Ha
BCHYKM HHCTUTYLMM U JHWIIA, KOUTO CHMTAT, € UMaT OTHOIIEHWE KBM

mpeaMeTa Ha JICJI0TO.

B usmrenHeHMe Ha TajieHaTa UM Bb3MOXKHOCT CTAHOBUIIA Ca M3Pa3UIN
Haponaoto cbvOpaHue, MUHUCTHPHT Ha IPAaBOCHAMETO U IIPaBHATa
eBPOMHTET ALy, [IaBHUAT Hpokypop, Capyxenue “TI'paxkmgaHcku GpopyMm
“Crobonuo cioBo”, CprO3bT Ha OBITAPCKUTE KypHAIHCTH, L[EeHTHPHT 3a
HE3aBHCUMA JKYPHAIUCTUKA, bBATapCKUAT XEM3MHKCKH KOMUTET U

brirapckusiT HEHTHP 10 IPaBaTa Ha YOBEKA.
CranoBuie o 1en0To e uspaseHo u ot Muarepaiite u Aptuxsa 19.

Cropen craHoBuineTo Ha HapomHOoTo cBOpaHUe, KOSTO € M3TOTBEHO
ot KoMucusTa 110 IpaBHU BHIIPOCH U 3aKOHOAATENCTBO CPEIly KOPYIIHUATA,
W CTaHOBMIIaTa HAa MUHHCTHpa Ha IIPaBOCHAUECTO W IIpaBHaTa
eBPOMHTETpaLlysl, TJIaBHUS [IPOKYPOp Y BBIrapckus HEeHTHp IO IpaBaTta Ha
JOBEKAa MCKaHETO € HEOCHOBaTeNHO. B TiX ce mojabpxka, de 00SBIBAHETO OT
3aKOHa Ha o0u/laTa U KJeBeTaTa 3a IPecTHIUICHU € TaKOoBa OrpaHudeHre Ha
IIPaBOTO Ha CBOOOJIA 3a U3pa3sIBaHE ¥ PA3NPOCTpaHIBaHEe Ha MHCHHE, KOETO
ce gomycka ¥ ot uwi. 39, an.2 or Koucturyumsara, u ot @i 10, 1.2 ot
Koneenuusra. Hapen ¢ ToBa ce couu, 4e KOHCTUTYLHMOHHHUTE pa3nopeadu u
pasnopendute Ha KoHBEHIMATA HE YCTAaHOBSIBAT W3UCKBAHUS BBB BpPbB3Ka C
BUJA U pa3Mepa Ha NpeJBUICHUTE B 3aKOHA HaKa3aHHs W TpellcHKara 3a
CBOTBETCTBUETO W CHPa3MEpHOCTTa UM C OTHAENHHUTE IPECTBIUVICHUA Ce

HU3BBPIIBA CaMO OT 3aKOHOJATCIIHUA OpraH IIpy OIIPCACIITHETO UM.

Coopen cra"oBuimara Ha Capyxenue “T'paxnancku ¢dopym
“CpobomHo ciioB0”, Cbro3a Ha OBJrapckure >XXypHamucTH, LleHThpa 3a
He3aBHCHMa XypHAIUCTHKA ¥ BBATapcKus XSIBUHKCKY KOMHUTET UCKAHETO €
OCHOBaTeNHO. B Te3u cTaHOBHWINA, KaTo ce O0OOCHOBaBa 3HAaYMMOCTTa Ha

IIpaBOTO 3a CB060,I[HO HU3pa3aBaHe B PaslIpOCTpaHdsBaHC Ha MHEHHSI H 3a



ThpPCEHE, TIOIyHYaBaHe W pa3lpoCcTpaHsBaHe Ha MHQOpMauUd, ce MOALbPIKa,
4e OrpPaHMYaBAHETO My 4Ype3 NPEIBIDKIAHETO HA CAHKIUHU JIMIIABAHE OT
¢BoOOMa 3a 00KIa U KiIeBeTa HE € Chpa3MEPHO ChC 3aI[UTaBaHUSI UHTEPEC U
3aTOBa He € B ¢hOoTBeTcTBUE ¢ Wwi. 10, 1.2 or KonBennusra. [Toaaepxa ce
CHINO, Y€ TPEOBHKIAHETO HA TIO-BHCOKM CAaHKOMM M Ha pasiddeH
mporecyaieH pel 3a OCBIIECTBABAHETO HA HAKA3aTelHA OTTOBOPHOCT B
crydaure Ha oOuJa M KJIEBETa, HAHECeHM Ha [UIBKHOCTHO JIHIE,
TIPOTUBOPEYM HA KOHCTUTYLIHOHHHTE HNPUHOMIN 3a II0-HUCKA CTENEH Ha
3aIIyTa Ha MyOIUIHU QUTYPU U TBPKABHH CIY>KUTEIH U 332 PABEHCTBO HA

TpaXKaaHUuTe.

CranoBumiero Ha WuTepaiitc 1 Aptukbi 19 uscienBa creneHra, OO
KOSTO HaKa3aTellHaTa OTTOBOPHOCT 3a KJIEBETa € ChbBMECTHMA ChC 3aIlUTATA
Ha cBoOoaTa Ha u3pazsipae. To ChbabpiKa Ipernen Ha 3aKOHOJATENCTBOTO B
OTHeNIHU JAbpXaBU BHB Bpb3ka ¢ 00MAaTa U KileBeTaTa U Ha MPakTUKara Ha
Esponefickus c¢ba 3a npasara Ha doBeka /ECITY/, kogro e cebp3ana ¢ wi. 10
ot KonBennuara. Bp3 ocHoBa Ha Taka HanpaBeHUs Nperiieq U Ha chOpaHu
IAaHHU 32 TIPEUMYIIECTBEHOTO H3IIOJI3BaHe Ha I'PAXAAHCKAaTa OTTOBOPHOCT
OT CHOTBETHHUTE NIPaBONpUJIAranld OpTraHU € MOCOYEHO, Ye B “Te3n CTpaHU
TIpeCieIBaHUsATa Ha KII€BeTara KaTo NPECTHIUIEHHE ca BCE IO-PEAKH U Ha
IPaKTHKA He ce HajlaraT IPUCHIH, [IOCTAHOBIBALIM JIMIIABAHE OT CBOOOMA”.
Ocsen ToBa € W3IOXKEHO MHEHHE, Ye “IOKOTKOTO HAaKa3aTeIHaTa
OTTOBOPHOCT 3a KJIEBeTa JaBa oco0eHa 3aluTa Ha JIbXHOCTHY JIUIA, TS HE
mpeciensa JOINycTUMa Lel [0 cMmuckla Ha KonBeHuusTa” M Takasa
OTrOBOPHOCT “HE MOXE Jla Ce CUdTa 3a HeoOXoAuMa B €HO JIeMOKPaTUiHO

00111ecTBO, 3aI0TO He € MPONOPIMOHAHA Ha lIpecieBaHaTa el .

KOHCTUTYIIHOHHHUAT CBhJ OOCHIM HCKAHETO, TIPCHEHH M3PA3EHHUTE B
HEro W B NPEJCTABEHUTE CTAHOBUINA JOBOIM U CHOOpaKeHHSI U 3a Ja ce

NIpOHU3HECE, B3€ NIPECABU I CIICTHOTO:
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1. OTHOCHO HaKa3aHUETO JIMIIABAHE OT CBOOOIA, MPEABUICHO B wi. 146 —

148 HK

B Ilpeam6rona na KoHcTuTymMsTa JOCTOMHOCTBOTO Ha JMYHOCTTA €
M3UIHATO BHB BBPXOBEH NpHHIMO. To cropex KOHCTUTYLIHOHHHUTE
pasnopendu — wi. 4, an.2 ¥ 4n. 32, an.l, ce rapaHTEpa OT Abp)KaBara U
BCeKM KMa IpaBO Ha 3aldTa Cpenfy [oceraTeicTsaTa, KOWTO IO

HaKBPHsBAT.

JIOCTOMHCTBOTO KaTo MNPUCHIIO HA YOBELIKATa JHMYHOCT, OT KOETO
MpOM3THYAT pPABHUTE M HEOTMEHMMH IIpaBa Ha BCHYKHM 4WICHOBE Ha
YOBEHIKOTO 00mecTBo, e mpu3Hato u B IIpeambroma ma Bceobmata
JIEKJIapaIys 3a [paBaTa Ha woBeKa U Ha MEXXYHApOIHHU JIOTOBOPH, 110 KOUTO
benrapus e crpaHa — MexayHapoaHUs NAKT 3a HKOHOMHYECKHUTE,
COIMAIHUTE W KyINTypHHUTEe TpaBa u MeXIyHapoauus INakT 3a
rpakIaHCKUTE U NOIUTHYECKHATE NpaBa. Te3um MeXAyHapOAHU IOTOBOPU
3aJbIDKaBaT IbpXKAaBUTE-CTPAaHM N0 Makra /wi. 2/ ja rapaHTHpaT ¢4 Ja

OCUT'YpSBAT yIPaXHABAHETO HA CHOTBETHO MPU3HATHTE [IPaBa.

HakazaTenHata OTrOBODHOCT 3a 00mWJa W KiIeBeTa € efgHa oOT
IOpPUIMIECKUTE  TapaHLM, KOWTO  OCHTypsiBaT  3aKpuiaTta  Ha
JOCTOMHOCTBOTO Ha juuHOcTTa. Helinoro ycraHosaBaHe B wi. 146, 147 u
148 HK otroBaps Ha oTOENSI3aHOTO HM3UCKBAaHE, CBHABPXKAIIO CE€ B
KoHcTuTynMsATa ¥ B [BaTa MEXIyHAPOJAHHU JOIOBOpA, 32 3abJIDKEHUETO HA
IbpXaBaTa Jia TapaHTHpa JIMYHOTO JOCTOHHOCTBO. (OcCBeH TOBa
IIPEIBUXIIAHETO 1 HE € B npoTuBopeune ¢ wi. 39 — 41 ot Koncturynusara u

He e B HeChOTBeTCTBHE ¢ wi. 10 or KonBeHnusgTa.

B aim. 39 - 41 or KOHéTnTyL{I/IﬂTa n yr. 10 or Konsenimmsara e

IporjJacCHoO NpaBOTO Ha BCCKH Ja U3passasa U pasllipocTpansBa MHCHUAC K Od
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THPCH, TONydYaBa M paslipocTpaHsiBa mH(opMmanus. B Herosus obcer ce
BKIIIOYBa cBoOOMaTa Ha BCEKU Ja OTCTOSIBA CBOETO MHEHME W Ja [10J[y4aBa,
choOIllaBa W MpenaBa MHEHWS, HJIed MM HHQOpMAIus HE3aBUCHMO OT
Ha4WHa Ha m3passiBaHe. ToBa € €HO OT OCHOBHHMTE IIpaBa Ha JM4HOCTTA. To
€ B OCHOBaTa Ha AEMOKpaTHYHHTE NpOLecH, IIpencTaBisdBa €IWH OT Haii-
BaXHUTE [PHUHLMIN, BBPXYy KOHUTO c€ TIpaigd BCAKO IEMOKPAaTHYHO
o0IIecTBO, ¥ € YCIIOBHE 3a HErOBUS HANpeNbK M 3a Pa3BUTHUETO Ha BCEKH

qoBeK. M3KIIIOUYUTEIHOTO MY 3HAQUYCHHC € INOAYCPTAHO B PCHICHHC Ne 7 ot

4.VI.1996 r. o x.1. Ne 1/1996 r.

ITocoueno npaso He e abcoiorHo. OCHOBaHKA 3a OTPaHUIABAHETO MY C€
cpabpxkar B Koncturynusata — B wi. 39, 40 u 41, KOUTO He H03BOJIIBAT TO 1A
Oblle H3MON3BAaHO 3a HAaKbpHSABAHE W 3acsiTaHe Ha M3PUYHO U30POCHUTE
IIpaBa ¥ UHTEPECH, a CHILIO U B 00K 3a BCUYKH Hpasa 4il. 57, an.2, KO|HTo
He JOIycKa 3Joymorpeba ¢ Tdx, KakKTO ¥ YIPAKHIBAHETO MM, aKO
HaKbpHsBa TIIpaBa MWIA 3aKOHHM WHTEpecM Ha Jpyrus. Takosa
OTPaHMYUTENIHO OCHOBaHWE ce ChAbpPXKa M B Tekcra Ha wi. 10, T.2 or
KoHBeHIIMATa, IOIycKal] MION3BaHETO Ha CBOOOJaTa Ha H3pa3gBaHe Ha
MHEHUS 1a Oble 00yCIOBEHO OT IIPOLEAYPH, YCIOBHUS, OTPAaHUYCHHs HIH
CaHKIMM, KOUTO ca MNpeIBUACHM B 3aKOHa, HEOOXOAMMHM ca B €IHO

JEMOKPaTHYHO OOIIECTBO U ca B HHTEPEC Ha HAMIIEXKHO YKA3aHUTE LEIH.

Koraro KOHKpeTH3WpaT LIEHHOCTHUTE, YMATO 3aKpuja € OCHOBAHHE 3a
orpaHMYaBaHe Ha IIPaBOTO Ha ABoOOIAa Ha u3pa3sBaHe Ha MHEHHS,
KoHcTuTynMsATa OCBEH OCTaHAJWTE [TOCOYBAa MpaBara ¥ JOOpPOTO MMe Ha
npyrure Tpaxaand, a KoHBeHLusATa — pellyTaiuiara | 1paBara Ha IpyTuTe.
Taka nocoueHUTe HEHHOCTH OGXBAIAT MPUCHIMTE HA YOBEIIKATA JIMYHOCT
qecT, JOCTOMHOCTBO, 1006po uMe. Te MMEHHO ca OOEKT Ha MOCErarelICTBO
[Ip¥ HaHacsHe Ha o0muaara /yMHMILICHOTO YHH)KaBaHe IOCTOHHOCTBOTO Ha

JaJCHO JIUMEC TTOCPCACTBOM HEIIPHIHYHO OTHACAHE C HEro/ ¥ Ha KiieBeTara
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/CH3HATENHOTO pasriacsBaHe Ha HEUCTUHCKM IIO30pHH OOCTOSTENCTBA 3a
JajieHo JNWIle WIH NPHIKCBaHe Ha IpecTbitieHue apyrumy/. Ilopamu ToBa
OTrOBOPHOCTTA /HaKa3zarelHa M TIpaxaaHcka/ 3a o0uma U KIEeBera Karo
CpeICTBO 3a 3allluTa Ha YeCTTa, JIMYHOTO JOCTOWHOCTBO M JIOOPOTO HME
HpeCTaBIsIBa TaKOBa OTPaHHYCHHE Ha IIPaBOTO Ha cBoOO/a Ha M3pa3siBaHe

HA MHECHKS, KOCTO € 10IIYCTHMO U OT KOHCTI/ITyL[HHTa, H OT KOHBGH].II’L‘rITa.

OrpanuunrenHata MiApka Tpsg6Ba ga Obe  IPONOPIUOHANHA
/cbpazMepHa/ ¢ XapakTepa Ha 3amuTaBaHus uHTepec. M3Box 3a
CBINIECTBYBAHETO HA TOBA M3UCKBaHE CHIBT € HalPaBWI NPH THIKYBaHEe Ha
a1, 39 — 41 ot KoncTuTynuara, Kkato € OmpHel, 4¢ “CTemeHTa, B KOSITO €
IOIYCTHMO OIPpAaHHYaBaHETO Ha MPaBoTO CBOOOMHO Ja Ce u3pa3sBa MHEHUE,
€ B 3aBUCHMOCT OT 3HAYMMOCTTA Ha HHTEpeca, IpeleHeH KaTo CBINo
ITOJIeXAIl Ha KOHCTUTYIUOHHA 3aKkpuina’” — pemrerne Ne 7 ot 4. VI. 1996 r.
o k.4. Ne 1/1996 r. U3Box 3a Hauue HA CHIKOTO M3UCKBAHE CIIEABA U OT
q1. 10, 1.2 ot KonseHnusita, criopey KolTo orpaHudeHueTo TpsOBa ma e

HEOOXOAUMO B €IHO AEMOKPaTHIHO OOIIEeCTRO.

KoncTUTYIIMOHHMAT CBA MOXE [la IpEeleHSBa IIPONOPIUOHATHOCTTA
/cvpa3zMepHOCTTa/, CBBP3aHU C ONpeeNsTHE Ha TPaHUIiTe, B KOUTO MOTAT Ja
ce YINpaXHABAT IIpaBaTa U Ha IMpefeNure, B KOUTO Ce JOIycKa
OrPaHM4ABAaHETO WM. YIPaXHABalKM TakbB KOHTPOJ, CcUWTa, Ue
HaKazaTelHaTa OTTOBOPHOCT 3a o0WIa U KieBeTa He € B IPOTHBOpEYUEe C

HU3THKHATOTO U3UCKBAHE 32 NIPOMOPIIUOHATHOCT /Chpa3sMEepHOCT/.

OtHolleHHEeTO Ha ChbpasMCpHOCT MOXAY 3aluTdBaHdaTa LHC1 U
InpujiaranoTo CpeacTBo MOXE na C€ YCTAaHOBH IIPU CBHIIOCTABAHCTO HM. B
ciydas 3anidraBaHara Lejl ¢© JIOCTOMHOCTBOTO Ha JIHYHOCTTA, KOCTO €
U3UTHATO BbB BBPXOBCH  KOHCTUTYIIMOHCH  IIPUHIIHIL, KakTO H
Ipou3TU4amnu oT JOCTOMHCTBOTO IIpaBa HA YOBCIIKaTa JIHYHOCT, Ha KOHUTO

KoncTuTyruara ornasa npuoputer. IlpuiaraHoTo cpeacTBo € HakasaTeilHa
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OTTOBOPHOCT 32 001Ja U KJIeBETa ¢ alITSPHATHBHO NPEABUIACHH HaKa3aHHg
JHINaBaHe OT c¢BoOOAa M Ioda, KOUTO IO BHA €4 OT YCTaHOBEHHTC B
HakazaTennus KogeKc CAHKIINH, a [0 pa3Mep ¢a KbM Hall-HHCKUTE OT TE3H
3a MOPeCThIUIEHUS IPOTHB JHYHOCTTA. (CBIIOCTABIHETO HA NOCOYCHHTE
obcTogTeicTBA HE OOOCHOBaBa HallMUWe HA  HENPONOPLHOHAIHOCT
/HechpasMepHoCT/. 3ampraBaHara Iell € TOJIKOBa 3HaYKMMa, Y€ 3aKpuiiaTta i
OT HAKBPHABAHE CIOPE IHTHPAHOTO PElIeHHEe Ha ChAa € OCHOBAHME 3a HaM-
rojsMa BH3MOXHOCT Ja CE€ OCBIIECTBH HaMeca B IPABOTO CBOOOJHO Ja ce
H3pazsgBa MHeEHE. Ha 3HaUMMOCTTa Ha 3alATaBaHUS HHTEPEC OTIoBaps
TEXECTTa HAa HaKazaTeJIHaTa OTTOBOPHOCT M TS HE HAAXBBPIA CTCIICHTA HA

JONYCTHMO OT'PaHHYCHUC,

3a ma ce Halpasd CpaBHEHHE, TpsAOBa Jia ce AOIIBJIHH, 4Ye MomoOHa IO
TEXECT € HaKazaTelHaTa OTTOBOPHOCT IO 3aKOHOJATEJICTBOTO Ha penula
eBporneficku nbpxasy, rnoaunucany Konsennumsta — I'epmanus, Opanuns,
Xonanausa, Asctpus, [laHus, KbIETO CBINO € IPEABHACHO HaKa3aHHE
JIUIIABaHE OT CB0OOOJA 3a KieBeTa. Helmo moBeue — B HSIKOU OTHOIICHUS
OTTOBOPHOCTTA € TO-TeXKa IOPagy [O-BHCOKHS pa3sMep Ha HAaKa3aHUECTO
m106a, xogTo 1o wi. 146 — 148 HK BesImHOCT € 6e3 IpakTHYecKo 3HaUYeHHe
¢ ornep Ha mpeaeyuTe U, Hermpepunasamy 5 000 1B., nopagy HO-BUCOKHS
pasMep Ha Haka3aHHeTO IHIIaBaHe OT cBoOoja 3a KBaIH(QUIUPAHHUTE
cyvan /HanpuMmep B 'epMmanus-oT 3 Mecella A0 S5 TOAMHM JHIIABaHE OT
¢B0001a/, MOpaJu NpeaBUACHATa BH3MOXHOCT 3a €HOBPEMEHHO HAaaraHe
Ha HaKasagWs JMIIaBaHe OT cBoOoza W 1oba /Hanpumep BbB DpaHimsy.
Wiu HaeTo 3aKOHOAATENICTBO AOCEKHO IMPECTHILICHUATA 00HIa U KiieBeTa

e no-JIudepaHo.
2. Oraocuo 4wi. 148 BBB BpB3Ka ¢ ui. 161 HK

B un. 148 HK ca mocodeHu oOcTosATelcTBaTa, KOHUTO IIPABAT KaKTO

o0upara, Taka H KJIEBETaTa IIO-TEXKKO Hakazyemu. OOIMTE 3a JBETE
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JIPECTHIUIEHHsT OOCTOSTENCTBA Ca CBBP3aHH C MACTOTO Ha JESHHETO /T.1/,
HAUYWHA Ha HETrOBOTO W3BBpIIBaHe /T.2/, oOIpeleiNeHH KadecTBa Ha
3acerHaTus /T.3/ W ompejieNieHn KadecTBa Ha cyOekra /T.4/. KauecrBata Ha
3acerHaTus WM Ha cybeKTa, MpeaCTaBIsIBalId KBANIU(pUIUpPaIly IPU3HaIH, ca
WNEHTAYHE — JUTHXHOCTHO JIMIIe WIH IpeAcTaBUTeIl Ha odmecTBeHocTra. C
ocobenara pazmopenda Ha ui. 161 HK mo-TeXKo HakasyeMHUTe ChCTaBH,
CBABPIKAIIY Te3¥ NPH3HAIM, HE ca BKIIFOUYEHH B NPECTHILIEHUATA, 38 KOUTO

HaKa3aTeIHOTO IIPpEeCiIeABAHE CE B'b36y)I(I[a o Thx0a Ha mocTpaganus.

IIpenBmxaaHeTo Ha IO-TEXKO HaKasyeMH CBCTaBH C Oriej Ha
oTbeNns3aHnTe KauecTBa Ha 3aCerHaTvs u cy0eKTa U yCTaHOBSIBAaHETO HA TE3HU
CBHCTABM 34 MPECTHILICHUS OT OOI] XapakTep HE € B IPOTUBOpeYHe ¢ 4il. 6,
an.2 u wi. 39-41 or KoHcTuTyuuaTa 1 He € B HECHOTBeTCTBUE C wi. 10, T.2

ot KoHBeHIIMATA.

JITBXHOCTHOTO JIMIE W MPeJCTaBUTENAT HA OOLIECTBEHOCTTA MOrar Jia
OBaaT 00ekT U CyOeKT Ha o6uma u kneseta 1o 1.3 ¥ 4 Ha 4. 148, an.1 HK
caMo aKo MpH M3BHPIIBAHE Ha JESHUETO ca NEHCTBAIM MPH MM O IOBOX
W3NbIHEHHE Ha CiyXx0aTa, pecHeKTUBHO Ha (QyHknuara cu. Hammywero Ha
TOBA M3WCKBaHe O3HayaBa, Ye HaKa3aTelIHONpaBHATa HOPMAa OCBCH
JIUYHOCTTA 3aIIWTaBa Y IpPecTka Ha CHOTBETHATA HHCTUTYIMd. Tasu
3anMTa HE OCyeTsBa BB3MOXHOCTTA 3a KpHUTHMKA Ha JIMIATa, KOUTO ca
OBPXABHHA  CIOY)KUTENHW WM oOmecTseHHIM. Td He  HAIXBHPIA
KOHCTHUTYIIHOHHO JOIyCTHMHUTE OTpaHWYeHHs Ha IpaBaTa mo 4. 39-41. Eto
3al[0 OCHIYPSABAHETO I € BHIIPOC Ha 3aKOHOJATENHA NPENEHKA, & He Ha

KOHCTHTYITHOHHOCHOOPA3HOCT.

B mozxpena Ha W3II0XEHOTO CJeABa /1a C€ U3THhKHE, Y€ CHABT BEYE CC €
HPOM3HACSI JTOCEXKHO CTEIEHTA Ha JOIlyCTHMa Hameca U yIpaKHsABaHe Ha
npaBara mo wi 39-41 or Koncrutynusra. IIpu obcexnaHero Ha TO3M

BBIIPOC U3PUYHO € IIOCOYHII, 4 “n3Ka3BaHugITa, KOUTO 3aCsArar I[efIHOCTTa
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Ha JBPKABHHUTE OPTaHU WM CHCTaBIABAT KPUTUKA HA OJUTHYCCKH QUTYPH,
IBPIKABHU CIYKUTENIM WIM IIPaBUTEICTBOTO, 3aCiy’XKaBaT 110-BHCOKO HHUBO
Ha 3ammra”’. OTTYK € CTHTHAI JI0 3aKIIOYEHUETO, 4e “IbpKaBHATa BIIACT
KaTO [0, KaKTO M IOJNUTHYECKUTe GUIypU H IBPKABHUTE CIYXXHUTCIH
MoraT fa 65JaT HOMIOKEHH Ha oblecTBEHA KPUTHKA Ha HHUBO, MO-BHCOKO
OT TOBA, HA KOETO ca MOMIOXKEHH JacTHUTe Juia”. ChIIEBpEeMEHHO HE €
H3KIIOYMI  H3IUI0 KpUTHKATa HaA TakyBa JHOAa OT obcera Ha
KOHCTUTYIITHOHHOTO OrPaHUYUTEIIHO OCHOBAHUE M0 4. 39, an.2, 3HAYCHUETO
Ha KOETO € OMpeeNun KaTo “BOAeIo” U IENTa Ha KOETO € OXPaHsaBaHeTO Ha
mpaBarta u no6porto ume /pemenue Ne 7 ot 4.VI.1996 r. no x.a. Ne 1/1996
r./. [lo-HaTaTbK, KaTo € UMai OpeABUA MPAKTUYECKUTE TPYAHOCTH HpH
ThpceHe Ha OallaHca Mexly OCOUeHUTe KOHKYpUpall| IIpaBsa, € cyell, Ye 3a
pasrpaHUYHTENCH KPHTEpU MOXe [a CIIy KM CTeleHTa Ha HeoOX0AUMOCT OT
o01mecTBeHa IUCKYCHSI OTHOCHO MSICTOTO U POJIITA Ha OIIPEJEeNeHo JUIE B
HOJIUTHYECKATA CHCTEMA HM/UITH B CHCTEMATa OT IbPXKAaBHU OPraHy /peleHue
Ne 21 ot 14.X1.1996 1. o k.. Ne 19/1996 1./. To3u kputepuii nelicTBUTEIHO
[TO3BOJISIBA IPAaBIJIHO J1a CE OHpPEAENH AOKOJIKO € JOMycTUMa o wi. 39, an.2
or KoHctuTynmsita W Jokonko € Heobxoauma no wr 10, 1.2 ot
Koneenmusara HaMmecaTa B HOpaBOTO CBOOOJAHO Ja ce M3passBa W
pasnpocTpassBa MHeHHe. HerosoTo m3momsBaHe U Npunaraie ob6ade BhB
BpB3Ka ¢ OTTOBOPHOCTTA 3a 00U2 U KieBeTa € (PakTHYeCKU BBIPOC, KOUTO
MoOXe M TpsOBa a ce pellld BbB BCeKH KOHKpPETEH CIIydai, KaTro ce JbPiKU
cMeTKa 3a obekra Ha KpUTHKAa H XapakTepa Ha pa3HCKBaHUTE HpOOIEMH.
KBM TOBa HMEHHO HacouBa M MBPBOTO OT LUTHPAHHUTE PEUICHUS, CIIOPEX
KOETO peamu3dpaHeTo Ha OTOEIA3aHOTO MO-BHCOKO HMBO Ha 3alluTra €
BBIPOC Ha chicOHA MpaKTHKa [0 HaKa3aTe/HUTE Jea /3a NPeCThIUICHUITa
obuma W KkiueBeTa/ M MO IPaXAaHCKH Jeja /Mo IOBOJ o0e3lNeTeHus 3a

HEUMYUICCTBSHH BPSAN/.
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Kaxro Bede ce mocodm, KOraro ca HaHECEHH IIPU HIH IO IIOBOJ
U3IBIHEHHE Ha ciTy)xOata wimm QyHKIHMATa, oOMaTa ¥ KiieBeTaTa Ha U OT
IUTHXKHOCTHO JIUNE WK IPeICcTaBUTe]l Ha 00IEeCTBEHOCTTA Ca IPeCThILICHUS
oT o0my xapakTep. 3a TAX ¥ 3a KJIeBeTara, OT KOATO ¢a HACTBIIMIU TEXKKH
oCHequIld, TpoKypopsT cbriacHo wi. 43 HIIK mosawra u monabpxa
OOBHHEHHETO. 32 OCTaHAJIMTE Cliyyad Ha obuIa M KieBeTa, a MMEHHO 3a
OCHOBHHTE ChCTaBH 110 Wil 146 u 147 u gpyrure KBamDUIMpaHA CHCTaBU
mo wi. 148 HK sakaszarenHoTo mpecienBaHe ce Bb3Oyxaa mo Tmxba Ha

TTOCTpPalaus.

Paznmuurero B mpoliecyallHus pej] 3a OChIleCTBsIBaHe Ha HaKa3aTeJlHATa
OTTOBOPHOCT € OCHOBAaHO Ha TOYHO MK H3YeplarejHO IOCOYEHH
00CTOATENICTBA — TEXKECTTa Ha MOCIISAULIATE TIPU KiIeBeTaTa o 4t 148, an.2,
np. 2 HK u 3aemaHaTta ATEXHOCT WK M3IIBJIHSABaHATa A€HHOCT OT 0OEKTa U
cyOekTa M olpedeNieHH ocobeHocTH Ha oOcTaHOBKaTa W Ha HOAOyauTe 3a
U3BBpIIBaHe Ha JesTHUeTO Ipu obuiaTa U Kiesetara 1o 1.3 u 4 Ha Wi 148,
an.l HK. Te3u oOcTostencTBa B CBOSATAa CHBKYIIHOCT MMAaT 3HAa4eHUE 3a
dopMupage crerneHTa Ha oOIecTBeHa OIIACHOCT Ha JaleH BHI
npecTeivieHus. Te ofade He npencraBidBaT HAKOHM OT COLMAIHHUTE
npuszHaiuTe mo wi. 6, an.2 or KoHCTUTyIusATa, KOHMTO ca IIOCOYCHHM
H34YepIaTeNIHO U C OrJIe]] Ha KOUTO HE ¢€ JONMycKaT HHATO OTpaHUYCHHA Ha
mpasata, HuTo npuBmierun /pemense Ne 14 ot 10. XI. 1992 r. mo x.o. Ne

14/1992 r./. 3aToBa He MOXe Jla ce cueTe 3a HAKbPHECH KOHCTUTYLHOHHHUAT

MIPUHITAI 32 PAaBEHCTBO Ha IPaXJTaHUATE IIPE]T 3akoHa/ Bi, HOCOUCHORQ DO~

MoRy pelleRve Ha TepMaHCKUA HOHCTHRYNHOHER CBL/ .
CJICI[Ba Ja ce 0T66J16>KI/I, 49¢ B CTAHOBHUILCTO Ha B’BJIFapCKI/ISI XCJIIBUHKCKH

KOMMTET apryMeHTH 3a 0OOCHOBaBaHETO Ha JAPYr H3BOJ HEMPaBUIHO ce
yepndar oT pemieHue Ha KOHCTUTYIMOHHMS CBA Ha YHrapus, ¢ KOeTo €
o0sgBeH 3a HeKkoHCTHUTYIMOHeH wi. 232 oT 3akoH IV ot 1978 roguna Ha

YHrapcm/m HaKa3aTCJICH 3aKOH. Hopa,zm chlieCcTBCHaTa pasjiika B
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3aKOHOBAaTa ypenda Ha IpecThIUICHUATA OOHAa U KIIEBETA [0 YHIapCKOTO M
HAIIEeTO 3aKOHOAATEJICTBO ChOOpaXKeHUATa B IIPUETOTO pellleHHre He MOoraT
na ce u3noinBaT. CHIIEBPEMEHHO CAMO 3a CPABHEHHE MOXKE Ja Ce TOCOHH,
ye Koucturymmonans cpx Ha lepmaHms € oOTkazail Jga oOsSBH 3a
HeKOHCTUTYHHOHEH § 187a oT Hakazarennus xoxekc Ha ['epmanus, umalll
cXoOHa 3akoHOBa ypemba ¢ un. 148, am2 HK pocexHo KieBerara Ha
IUTEXXHOCTHY JIMLIA ¥ TIPEABIDK A 3acCUjieHa OTTOBOPHOCT /0T 3 Mecerra 110 5
TOJWHY JINIIIaBaHe OT CBOOOa/ 3a KJIeBeTa CUpSIMO JInlla, KOUTO YyHacTBaT B

IMONNTUUCCKHUA X)XKUBOT HA CTpaHara.

Paznuuueto B pefa 3a oCBINECTBABaHE Ha HakazaTelHaTa OTTOBOPHOCT
HEe HaKbPHSIBA U KOHCTUTYHHOHHOTO IPABO MO . 32, ajl.1 3a 3aluTa Cpelry
roceraTeNncTBaTta BbpPXy 4HecTTa, JOCToMHCTBaTa M JoOpoto mMe. Tosa e
Taka, 3aI10TO ¥ B OHE3W CiIydad Ha oOuJa U KJieBeTa, KOUTO ce ChIBPKAT B
wi. 161 HK u 3a kouTo Haka3aTenHOTO Npeciie/iBaHe ce Bb30yKIa Mo ThxkOa
Ha TOCTpajalns, Ha DNOCIeOHHs ca TNPEeJOCTABEHH HEOOXOIUMUTE
npolecyallHi CpeACTBa 3a pealu3upaHe Ha NOCOYEHOTO NpaBO Ha 3alluTa.
Hemto norede — Bce ¢ orief AeHCTBUTEHOTO Pealu3MpaHe Ha TOBA IPaBo €
IpelBuIcHa IpolecyalHa Bb3MoxHOCT /wl. 45 u 46 HITK/ 3a BcThIBaHe Ha
IpOKypopa M 3a CIyXeOHOTO o0pa3yBaHe OT HETO HA HaKa3aTelHO
ITPOM3BOJCTBO 3a TaKUBa NPECTHIUICHUA. Y CIIOBUSTA U IPEANIOCTABKATE 3a
M3NOJ3BaHe HA Ta3W NpOoIecyaliHa BH3MOKHOCT Ca CBBbP3aHM HE CaMO ChC
3aluTaTa Ha JIBPKABHU 1 OOIIECTBCHN HHTEPECH, HO M ChC CHCTOSHHETO Ha
MOCTpajianyisl — Oe3MOMOIMHOCT WM 3aBUCHUMOCT OT H3BBPIINTENS Ha

PECTHIUIEHHETO.

B 3axmouenue CBALT HaMKpa 3a HCO6XOI[I’IMO OTHOBO Ja mogdeprae, e
npeaBpcHaTa HakasaTeiiHa OTTOBOPHOCT 3a 0614)13 U KJIEBETa HE € NpeHKa
34 OCBIIECTBABAHE KPHTHKa Ha JiMIA OT IIOJIMTHYECKaTra CHCTEMa HIN

cucreMaTa Ha IbpXKaBHUTE OPTaHH.
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5

IIo Te3u cbOOpaxkeHUS CHABT NPHEMA HUCKAHETO 33 HEOCHOBATENHO U
cyMTa, 4e TO cieasa Aa ObJe OTXBBPICHO. 3aToBa Ha OCHOBaHME W 149, air.

1, 7.2 u 4 or KoHctutynusta

PEII N :

OTxBBpia ucKaHeTo Ha 55 HaponHu mpencrasutenu oT XXX VIII Hapoano
cp0panue 3a 00ABIBaHE 32 IMIPOTUBOKOHCTUTYIIMOHHH U 33 YCTAHOBABAaHE Ha
HechoTBeTCTBUE ¢ EBpomeiickara KOHBEHIIUS 3a 3alllUTa Ha TpaBara Ha
JO0BEKa U OCHOBUTE CBOOOAM Ha CIIEJHUTE pa3nopendu OT HaxasarenHus
Kozaeke : wi. 146, an.1 oTHOCHO IymuTe “...C MTUIIAaBaHE OT CBOOOA JIO IIECT
MeceLa...”, wi. 147, an.1 orHOCHO IymMuTe “...C AUIIaBaHe OT cBOOOHA IO

eqHa roguHa...” ¥ 4i. 148 U3Lsuio 1 BB Bph3Ka ¢ 9. 161.
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