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ENYBJIMKA BbJITAPUYA

MUHUCTEPCTBO HA NPABOCB/JUETO

/MOna WHTHpARTE IPU OTroBOpP/

HaBam No .o
a0
-H EB'EHU TAHYEB - NPEACEJAATEJ
KOHCTUTYIOHOHEH CbA

HA PENIYBJIMKA BbJTI'APHUS

Ha Bamr Ne 10/ x.a. 6/2012 r. ot 20.07.2012 1.

YBAKAEMU I'OCHHOJAUH TAHYEB,

Brnaronaps Bu 3a usnparenoro Mu Ompezienenue Ha chja ot 17.07.2012 r.

IIpegocraBsaM Ha ypakaemuss KOHCTUTYNHMOHEH CbJ €KCHEPTHUTE MHEHHs Ha
Eppomneiickata xomucus 4pe3 IpaBo (BeHenuaHckara KOMHCHA) — B OPUTHHAI U B
peBoj] Ha OBIrapcKu €3UK — 110 3aKOHOIIPOEKTUTE 3a OTHEMAHE B 110J3a Ha JIbp)KaBaTa
Ha He3aKOHHO MPUAOOUTO HMYIIECTBO.

Hpnnoxenns:

1. MeXIuHHo CTAHOBHINE MO 3aKOHONpPOexkTa Ha BeHenunaHckaTa KOMHCHS OT
16.03.2010 r. (Ha aBITIMHECKH €3HK).

2. KomeHTap 10 4YeTBBPTUS peBH3upad 3akoHompoekt or @. @rnamaraH /
25.02.2011 r. (Ha aHTTTHHCKHU €3UK).

3. KomenTap Mo 4eTBHpTUs peBuzupan 3akononpoekt ot I'. Masona / 25.02.2011
r. (Ha aHTTHHCKH €3HK).

4. CraHoBuIne Mo IeCTUs PEeBH3UPal 3aKOHONPOEKT Ha BeHelnnanckaTa KOMUCUS
or 20.06.2011 r. (Ha aHTTMHCKHU €3UK).

5. CTagoBHIIE IO LISCTHSA PEBU3UPaAH 3aKOHOIPOEKT Ha BeHenuanckara KOMUCHS
or 20.06.2011 r. (Ha 6BATAPCKH €3UK). p

MUHUCTDP:

JMUAHA KOBAYE

1040 Codus, ya. “Cnapgncka” Nel
Ten.: 02/ 92 37 555, daxc: 02/ 987 00 98
www.justice.government.bg
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lpesoo om anenuticku

JIOTO : KOMHCHS BEHELHA JIOrO: CBBET HA EBPOIIA
* CDL-AD(2011)023

Crpacbypr, 20 ronmn 2011 r.
Cranosuue Ne 563/2009

EBponei‘cha KOMHUCHS 32 JeMOKpauug Ype3 npaBo

(Komucus Benenusn)

CTAHOBHUIE

HA IIECTUS PEBU3HUPAH 3AKOHOIIPOEKT

3A OTHEMAHE HA HMYIECTBO, IPUJIOBUTO YPE3 IPECTBIIHA
JEMHOCT U AJIMHHUCTPATUBHU HAPYINEHMS

HA BBJIIAPUS

Yreepaeno or Komneus Benenns na 87-ta IJIEHApHA cecusl

(Benewug, 17-18 roru 2011 r.)
Ha (a3aTa HA KOMeHTapuTe HA
r-xa ®unona ®JIAHAT'AH (wnen, Upaanaus)

r-n Hoxan XUPIU®EJIT (pesepBen vien, [lisenusn)
r-a lyngo HEITA MOJIOHA (pesepBen uien, Mramms)




1. BurBegeune

1.

B kpast Ha 2009 r. 6BrapckuTe BIAaCTH NOATOTBHXA HOB IPOEKT Ha 3aKOH 3a OTHEMAHE B
10/132 Ha ABpXKaBaTa Ha HE3aKOHHO npuaoduTo mMymectso (CDL(2010)002). Llenta na
3aKOHONpOeKTa 6€ Ja Ce BBBENE IpaKAaHCKa KOHQUCKAlMs, KOATO He ¢ OasupaHa Ha
IpUCHIA, KaTo (10 TO3M HAYMH C€ JlaJle Bh3MOXHOCT Ha AbpKaBaTa [a OTHEMa He caMo
HMYIIECTBO C KPHMHHANEH INpPOM3XO[, HO H BCAKAKBO ,HE3aKOHHO NpHI06HTO”
HMYIIECTBO, O3 3a TOBa Ja Ce M3HCKBA MPUCHIA. T0Ba Ge NPEACTABEHO KAaTO MAPKA 3a
YJIECHsABAHE HA NPOTUBOACHCTBHETO HA TCHACHIMATA, OPraHU3HPAHHTE IIPECTHIIHU IPYIH
Aa U3MOJI3BAT PECYPCUTE CH, 34 [a C PasrPaHHyaT OT NPECTHIHUTE ASHHOCTH M [IPUKPUAT
HE3aKOHHHUA NPOU3XOJ Ha UMYINECTBOTO ¢HM. ToBa 6e kmouoB npobiem B Boarapus. ITo
uckane Ha IlocrosHHus npencrasuten Ha Bbirapus Beseuuanckara KOMHCHS IIpHe
MEXIUHHO CTAHOBHILE 110 TO3H 3akoHONpoekT npes Mapt 2010 r.(CDL-AD(2010)027). B
TOBA MEX/IMHHO cTaHoBHIIe KomucusATa yCTaHOBH, 4Ye 3aKOHONPOEKTHT ChAbPIKA
M3BCCTHH HEJOCTATHIM ¥ MpHIarase My MOXeE 1a JAOBEAe A0 HapylleHHe Ha
bynnamenTanuEuTe Npasa, rapaHTUPaHK ot Koncrutynusra va bearapus u EKITH.

Caex mpuemaHeTo Ha TOBA MEXIAMHHO CTaHOBHMING KOMMCHATA ce aHraxmpa c
MHTECH3HBHO H INIOJAOTBOPHO CHTPYIAHHYECTBO C OBArapCKUTE BJIACTH, B PE3yJTaT Ha
KOE€TO C¢ CTUIHAa OO0 Ipyla H3MEHEHHs Ha 3aKOHONPOEKTa, MOJIOTBEHM CHITIACHO
upenopbkute Ha Komucusta (CDL(2010)040). Tosu peBH3sHMpaH 3aKOHOIpPOEKT Ge
IOJVIOKEH Ha oleHKa 0T KoMucusaTa BbB BTOPOTO HEWHO MEXIMHHO CTRHOBHUIIE, IIPHETO
npe3 toru 2010 r. (CDL-AD(2010)019), kpaeto Komucusita npenophya 1a ce HalpassT
JONBJIHATENHA U3MEHEHUS HA TO3H 3aKOHOIPOCKT.

Aeneraumss Ha Komucmsra mocerm Codua npes cemremspu 2010 r. u pasriena
mpepabOTEeHUs 3aKOHONPOEKT 3aeAHO ¢ Gbarapckure Biactd. TpeTHsT KOpUrupas
BapuaHT Ha 3akoHonpoekra (CDL(2010)082), moarorsen B cBemIMHATa HA BTOPOTO
MEXIUHHO CTAHOBHINE M HA CPELIMTE MpPe3 cenTeMBpH, Oe oleHen or Komucusara B
HEHHOTO OKOHYATE/IHO CTAHOBHILE, IPUETO Npe3 oKToMBpH 2010 (CDL-AD(2010)030).

B kpas na moemBpu 2010 r. na Komucusra Geme u3npareH 3a [IOpeHa IpaBHA OLCHKa
YCTBBPTUAT KOPHIMpaH BAapHaHT Ha 3aKOHa 3a OTHEMaHe B I0J3a Ha Abp)KaBara Ha
HMYIIECTBO, NPHUAOGUTO OT MpecThNHA MK APyra HezakoHHa AeiHocT (CDL(2010)127).
B pannara nponer ma 2011 r. obave, 6BArapckuTE BIACTH PELIMXA Aa OTTErTIAT Ta3y
BEPCHUsT Ha 3aKOHOIIPOEKTA, IIOPaJAH YCTAHOBEHA OT TAX HEOOXOAMMOCT OT JOMBIHUTEIHH
nonoOpenns. be w3rorseHa HoOBa, meTa BepcHs Ha 3aKOHONpOEKTa U Ge YIOBOPEHO
IIpoBEXKIaHe HA HOBA Cpellla 3a 00CkKaaHe MEXKIY OhIrapcKuTe BJacTH U BeHelmaHckaTta
xomucusi. Cpemara ce cberos B Copus na 12 u 13 maif 2011 r. Ha 16 mait 2011 r.
WIECTHAT KOPUIHPAH BapUaHT Ha NPOEKT HA 3aKOHA 33 OTHEMAHE B IIOJ3a HA AbprkaBara
Ha UMYINECTBO, MPHNOOUTO OT NPECTHIHA ACHHOCT WIM aIMUHHCTPATHBHM HAPYUICHHS
Gewe usnpareH Ha BeHenuanckaTa KOMUCHS 33 OLIEHKA (CDLREF(2011)032). TexkcTsr 6
IIOArOTBCH € HAMCPEHMETO Jla OTrOBOPHY HA OTHOLICHUETO, u3paseHo orT Komucusita B
HEHHMTE IPSAUUIHN CTAHOBUIIA H IO BpeMe Ha cpewara B Codus npes mai 2011 r.

HacrosioTo OKOHYATeJHO CTAaHOBHINE Ce OCHOBaBA Ha KOMEHTAPHTE HA TOCIONKA
OQunona Ornanaran u Ha rocmojara Hemu-Mogona m Xupmudent, Kakro # Ha
o0ChXaaHUATa 110 BpeMe Ha cpemara B Codus Ha 12 u 13 mait. Crasosumero Geime
npueTo oT BeHeuwanckara koMHCHs Ha HeliHara 87 menapwa cecus (Bemenns, 17-18
foun 2011 1.). ‘
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II. O6m xomenrap

6.

10.

Brarapekust 3akononpoekT B 061acTTa Ha KOH(UCKanMUTE IbPBOHAYANIHO BB3IIpHUEMa 3a
MOZCT HPJIaHACKHA 3aKOH 33 OOJIarMTe OT NPEeCTHINICHHUS. ChbIIEBPEMEHHO, BLIPOCHUAT
TIPOCKT Ha 3aKOH B 3HAYNTEIIHA CTENEH CE PA3InHaBa OT HPJIAHACKHS 3aKOK. Co3nanen, 3a
id OTTOBOPH HA4 KOHKPETHM HEZOCTATHLM B OhJIrapckara NpaBHA CHCTEMa U OGLIECTBO,
TO3M 33KOHOJATE/IEH TEKCT € JOCTa INO-KOMIUIEKCEH M B M3BECTHA CTEIeH 110-CTpor, ¢
BCHYKH NPOU3THYAIIH OT TOBA TPYAHOCTH.

HoBusaT npoexr na 3axon 3a ormemame B momsa Ha ABpXKaBaTa Ha HMYILIECTBO,
IPUIOOHTO OT HPECTBOHA ASHHOCT MM AOMUHHCTPATHBHA HApYWICHUS (HApHYaH Mmo-
HAaTaThK ,,3aKOHONPOCKTA”), U3NpaTeH Ha 16 Maii, e ChOOPA3eH C IIOBEYETO NIPENOPbKA Ha
Aciaeraunsra Ha Komucwusra, HanpaseHn Ha npepuiHara cpema B Codus. 3artosa
Benennanckara komucus NIPHBETCTBA PEBU3UPAHHUS 3aKOHONPOEKT, KOHTO € chobpasen B
TonsMa CTerneH ¢ 6barapekara KOHCTHTYLHS | ¢ MEXIYHAPOHUTE CTaHIAPTH 3a YOBEIIKH
Iipasa B Tasu marepud. Bebindocr, ECITY no NPUHIME OXOOpsiBa KOH(UCKaIMsTA,
BKJIFOUMTEIHO KOHQHCKALMATA 6€3 OChAMTEIHA NPUCBA4, B CIYy4auTe KOraTo
OOIUECTBEHMAT HHTEPEC € J0CTHTHYHO CHIIEH H npasara, rapantupanu or ECIIY, ce
CrasBar.

Komucusita xenae ga Hoq4epTae OIIE BEAHBXK KOMILICKCHHS XapakTep Ha TO3M Ba)KEH
3aKoHoTBOpHecKH TpyA. Toit chieBpeMeHHO e exun mocTa AMCKYCHOHEH 3aKOHOIIPOEKT.
B Tasu Bpr3ka e BaxHo npremanero Ha 3aKOHONPOEKTa Ja CE ChYeTae ¢ HANPEIbK IO
HETOBOTO NpUIarae; HAYUHbT, IO KOHTO 3aKOHOMPOEKTHT e e THJKYBa U IpUiiara € ot
OTPOMHO 3HAYCHHE B YaCTTd HA CHOTBETCTBHETO My C MEXYHAPOJHHUTE CTAHAAPTH 3a
YOBEIIKH IIpasa.

OcBen ToBa, eaun WHPoKoo6XBaTEH 3aK0H 34 IpaxaHcKaTa KOH(pHCKauus TpsOpa 1a ce
CBUCTAC CLIIO € BHCOKO Ka4eCTBO Ha 3aKOHOJATEJICTBOTO B KPUMHHAIHOTO MU
aAMMHHCTDATHBHOTO ~ MATCPUATHO  [PAaBO,  IPaIAHCKAS,  HAKA3ATE/IHHS "
@AMHHUCTDATHBHYSA NMPOLIECYaIHH KOACKCH, KAKTO U ¢ Z0o6pe Oprasusupana u epeKTHBHA
CHCTEMa OT CRIMIMING M aAMHHHCTPATMBHY YIPABHTETHH Opragu. 3a ycHelHoTo
(yHKUMOHMpaHE B PaKTHKATA HA TAKHB THIT 3aKOHOJATENICTBO € CHIIO TOJIKOBA BaXKHO 14
C¢ chanaje M moaakpka a06pa ,MpasHa KyIrypa”, B PaMKHTE Ha KOATO [a ce BLBEIE
€MH TOJIKOBA IPELM3eH 3aKOH.

Komucusra oraoso M3pasidBa NPU3HATETHOCT 3a TOI30TBOPHOTO ChTPYJAHUYECTBO C
OTrOBOPHHTE 3a H3palOTBAHETO HA 3aKOHA OBIArapcky BIACTH KM H3pa3sBa MhAHATA CH
TIOAKpena 3a TAXHAaTa CHJIHA BOJA 3a Oopba c KOpYNuuATa M OpraHU3MpaHaTa
IPECTLNHOCT B CTpaHata. Komucusra ce Hagspa, ue 3aKOHONPOCKTHT Ie ObJe IpHeT
HaBPEME OT OBJITapCKHs APIIAMEHT.

III. Konkpernn KOMEeHTapHn

11.

A. 3arjaBue H e/ Ha 3AKCHONPOEKT2

Benenunancxara komucus npusercrsa NPOMSHATA B 3aIIaBHETO HA 3aKOHOIIPOEKTA, KAKTO
¥ (BaKTa, ue e3UKbT, H3MON3BAH B TEKCTa € HO-TOYCH M IIOCJICAOBATENEH, KOETO ClIe/iBa Aa
AOTPHHECE 32 I0-€AMHHO THIKYBAHE Ha 3aKOHONPOEKTA B NpaKkTHKaTa. Bee nak tpadsa xa
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ce OTGenexd, 4Ye MNPH H3NON3BAHETO HA M3pa3a ,,(pecThlHA /JEHHOCT WM
AIMHHHUCTPATHBHE HApyIIEHHs aBTOPHUTE IOHAKOTra U3H0I3BAT ,,IH ™, a HOHsKora , 1.

12. Amures (2) mra Yn. 1 BxiaouBa camo o6jarm oT mpecThIHA AeliHocT. MHeHHeTO Ha
BenennaHckaTa KOMUCHS €, Tasu pasnopeada [a ce MpHara u 3a oGJard, IpHIOGHTH
BCIICZICTBHE HA a/IMUHHCTPATHBHH HapyIICHHUS.

13. TIo uenra Ha 3aKoHOImpoeKkTa KOMHMCHATA IIpeNOpbuBa ChUCTaBaHETO HA ANUHEM 2 ¥ 3 Ha
Un.2, kato ce 106aBM cleJHATa YacT OT alTHHes 2 ,,IpK Cla3BaHe IIPAaBOTO Ha 3allldTa Ha
3aCErHaTUTe JIMLA ¥ W30ATBaHe Ha pucka OT HECIPaBeUIMBOCT B AJIUHESA 3 Ha ChINHS
uneH. IlpoMsuara 6u mompuHecia 3a 1o-106bp OanaHC HA BBIMONKHHUTE OTPAHHYEHUS
(8K ¥ no-momy, Iaparpad 59).

b. Komnerenrtna ciyx6a 3a msBLpmBane Ha pascieqBaHe u obpasyBaHe Ha
NPOM3BOJCTBO N0 I'PAMKIAHCKA KOHPUCKALMS

1. Yienose u npoueaypa no uzdop

14. Cernacso Y. 3 0T 3aKOHONpPOEKTa, wieHoBeTe Ha KoMucmsra 3a YCTaHOBSBaHE Ha
HMYLIECTBO, NPHUAOONTO OT NPECTBIIHA JEHHOCT W OT aIMUHHUCTPATHBHY HApyIICHHS
(uapuuana no-uararex , KYUIITIJTAH”) He moraT xa wYHpasicusieam ce0b00na npoghecust
wi opyea naamera npogecuonanna Oetinocm™ (Anunes 2 T. 4). ITo BpeMe Ha cpemara B
Co¢pus mpes mait 2011 r. GwarapckuTe BIacTH OGACHHXA, 4e Ta3u tbopmyrposka
HOpMaHO C€ H3HOJ3B4 B APYrM NPaBHH HHCTPYMEHTH H CJIeABA Jia CE€ THIKYBAa KAaTO
axTiueckn 3abpaHsBaia 6CAKAKEA IPYra npo)eCHOHANTHA JEHHOCT 3a BPeMeTo Ha
yieHcTBo B KYUIITIJIAH. :

15.Yn. 16, an. 2 npeasuxnaa cTaxsT Ha YJICHOBETC HA KOMMCHATA M HAa JUPEKTOPUTE H
HHCIICKTOPUTE B TEPHTOPHANHUTE NUPEKLKH Ha JUTBKHOCT, ,,30 KOAMO Ce USUCKEA BUCULE
UKOHOMUYECKO 00pA306aHUe, Ce 304UMa 3a CIMAC HO CHEYUATHOCHMA. ITpenopsuba ce
B Kpasd Ha TEKCTA Ja ce mpubasaT mymure “for public employment” ,npu Haemase Ha
pabota B y6auunus cextop”. To3u H3pa3s W3ACHABA 3HAUESHHETO HA TA3H pasnopeada.

16. OtHOCHO mpoLeaypata Ho u3GOp Ha YICHOBETE Ha KYUIIIIJAH, Komucusra che
Ceikaenue orbenassa, e pasnopeadara 3a u36op Ha wieHosere Ha KYUIIIJIAH otHOBO
© M3MCHCHA B TO3M IPOCKT Ha 3akoHa. HouaT Un. 4, aj. 2 Beye He H3MCKBA 3aMECTHHK-
lipencenarear 1 sama ot wieHosere Ha KYUIIIIJIAH aa ce u3Gupar ¢ xpampuuupano
MHO3HHCTBO (2/3 OT rnacoBere) ot Hapoanoto cxGpanue.

17. bearapckute BIacTH OOACHHXa TasH npoMsHa ¢ ¢axrta, ve YYm 81, am 2 or
Koncrutynusra na PenyGiuka Boiarapus npexswkia pemwenusta va Hapoguorto
CrOpanHue fJa Ce MpHeMaT CaMO ¢ ,MHO3MHCTBO Ha [OBEYe OT TOJOBHHATA OT
NPAUCHLCTBALINTE HAPOAHHM MPENCTABUTE/IH, OCBEH B CIIy4auTe, Korato KOHCTHTYyIusTa
M3ACKBA KBATMGUUKPAHO MHO3MHCTBO”. IT0 TasM NMpUYHHA CHIIECTBYBA BL3MOXHOCTTA
KoHcruTynnosHuaT ¢b1 N2 06ABH M3HCKBAHE 3a kBamuduuupano (2/3) MHO3HHCTBO 3a
NPOTUBOKOHCTHTYIIHOHHO. ‘

18. Ilpexsun ToBa, Komucusra xenae aa OTOEIICKH, Ye HALIMOHAIHUAT KOHCTUTYLHOHEH ChJ
o0uyalfHO ce HaMecBa B CJIyuad, KOraTo JIMIICBAT rapaHiliy, He ¥ KOraro 3aKOHOJaTe)IeH
aKT 3ajlara IO-CTPOrH rapaHILliH, KaKbBTO € CJIydasT C HACTOSLIATa, KOATO GM yCHMWia
HE3aBHCHMOCTTA ¥ NPEACTaBUTEIHKS XapakTep Ha KYUITIIAH.

19. KaTo HanmoMHs NPUYMHHTE, HIIOKEHH B HeiHoTo OxoHuaTtenso craxosuie (CDL-
AD(2010)030), Benenuanckara KOMHCHS IpEelopsYBa BpPHUIAHE HA W3HMCKBAHETO 3a




KBa/(uuupano MHOSHHCTBO B Uit 4, an. 2. Takasa pasnopeata 6u mMoria aa Bb3eiicTsa
HOJOKHTEIHO 3a yJeCHSBaHe HA NPOUEAypara 3a M3MeHeHue ua Ui 81, am. 2 or
Koncrutyuusra Ha Buirapus. Hawcrumna e H3KMIOYUTEIHO Ba)KHO, BLB BCHUKHTE CH
seinoctr KYUIIIIAH na 6bae wenaptuiina u ga Gbie BE3IIPHEMAHA KATO TaKaBa.
IanocrHara uen na 3aKOHONpOeKTa € ja Ce IPOTHBONOCTABH HA MPECTBIHOCTTA H
KOpyILlMATa ¥ €IHO pa3lpOCTHPAINO Ce ChMHEHHE, 4Ye camara KYUIITJIAH He e
HENIapTHHHA i€ TOAKONAe HANBJIHO 3axoHonpoexTa. IIpu HacTosmure o6crosTencrea, B
KOUTO Ca HACIOCHH CIIy4aH Ha KOPYNLHS B 8IMUHHCTPAHATA, O0COOEHO BaXKHO €
[PAIATaHETO Ha HACTOALMS 3aKOHONPOEKT [a € W3BbH BCAKAKBO ChbMHeHue. B Tasu
Bph3ka Komucusita npuserctsa mosuruBHHS aHrasumerT OT CTpaHa Ha OBIArapcKurTe
BJIACTH II0 BBIIPOCA, ChABPIKALL CE B MOTHBHTE KbM 3aKOHOIIPOEKTa.

2. Monuropunr

20. Ilpunaraneto Ha 3aKOHOMpoeKTa TPAGBa Aa ce HabomaBa OT6/H30 U MOCTOSHHO, 34 J1a ce
TapaHTHpa, 4e TOH PeallHO € MOCTHIHAN HEeNTa CH IO NOAXOOAIU HAYMH, B CbIVIACHE C

KOHCTHTYHHUOHHUTE CTAaHOAPTH U ChC CTaHI(apTI/ITe 34 YOBENIKU IpaBa.

21. CranoBuineTo Ha BeHenmanckata KoMucus €, ue paborata Ha KYUIIIIJIAH cnexsa aa
Onze HabnrogaBaHa oT Haponnorto cwbpanme B cMmmchbia Ha o0m Ham3op Ha
byHKUMOHMpaHeTO Ha KYUIIIIAH. Mouutopusrst ue Gusa Aa ce dokycupa BEpXy
paboTaTa 10 KOHKPETHH cilyyau Ha KoH(puckauust. 3aropa 6u 6o HDOAXOJAIIO a ce
3aMEHY TCPMUHDT ,,KOHTPOX” B wiL. 11, ain. 1 ¢ Tepmuna »Ham30p”.

22. CpuioTo BaXH H 3a Opranmre, 1oco4eny B 4. 10, T.e. gupekTopute u HHCIIEKTOPHUTE OT
TCPUTOPHAIHUTE IUPeKUMH (OTTOBOPHH 33 YCTAHOBIBAHETO Ha PEJICBAHTHO MMYILECTBO).
bu Morno na ce momucnu 3a EBexIaHE Ha crenuduina pasnopenta, KOSTo fa riacy, e
HAZ30peT Han oprauute Ha KYMIIIJAH ce ochimectsina OT ChLIATA IIOCTOSHHA
KOMMCHSA Ha HApOIHOTO chOpaHKe, KOATO YHpaHsBa Haj30p Han camara KYUIITTJTAH.

B. lIpunoxuo nose na 3aKOHONPOEKTa

23. OcHoBHaTa pasiuka MEXKIY PasNiHHTE BEPCHH HA TO3M 3AKOHONPOEKT C& OTHACH o
00XBaTa Ha NPUIIOKEHHE, T.e. HMMYLIECTBOTO, YUNUTO H3TOUHHULIM MOTAT 14 ce IIpOBEpsABAT
OT KOMICTCHTHHs OpraH, H NPUYMHHTE 3a 3allOYBaHe Ha nposepka ot KYUIIITIAH.
BonpocsT 3a mpunoxroTo mone, 3aClHO C HpOLEnypHHTE apaHIUH 3a [EpHOJa HA
[TPOM3BOACTBOTO, €2 CBHIIECTBEHH OT [NIE/IHA TOUKA Ha ChBMECTHMOCTTA Ha 3aKOHOIIPOEKTa
CBC CTAHIAPTHTE 34 YOBELIKHTE MpaBa,

24. 3aKOHOIIPOEKTHT Cera mma SHATHTCNHO MO-IKPOK 06GXBaT B CpaBHEHHE ¢ OpeaUIIHI
Bepcun: KYUIIIAH e omsamomomena Ala 3amouBa INpOBEPKA Ha MPOM3XOAa Ha
HMYIIECTBO, 32 KOETO UMa ,,0CHOBATE/IHO TNPeAnoNoKeHue”, ue ¢ npu06uTO Kato objara

OT LPECThIIHA ASHHOCT MMM OT ANMUHHCTPATHBHE HapymieHys (Un. 18).

25.9n. 19 — un. 22 ypexxar TounnTe OCHOBaHHA 3a 00pa3yBaHe Ha MPOU3BOACTBO. 110 T03M
Ha4UH CICAHOTO HMYINECTBO MOXE 52 € OBGGKT Ha IpOBepKaTa Ha H3TOYHHLHUTE 32
NpHAOOHBAHETO My:

1. Hmywecmso, cevpsano KORKpemHo, YCMano6uMo npecmuvniienue, usgbLPULEHO om
nuye: ’

¢ IIPMBIICYCHO KaTo OGBUHIEM 3a IpecThILIeHne o Hakazare mis KOIEKC, OT eCTECTBO
Aa ch3/1aBa obmary ... [usbpoenn upectbiuienns)] (Y. 19, an. 1)




® KOETo He e (roduepmano om nac) Gwio TIPHBJICICHO KaTo 00OBHHAEM 3a IIPECTbILICHHE
T10pajn TEXHHYSCKH NPHYHHHA KaTO OCSBSBAHE Ha AMHMCTHL, CMBPT Ha JIALETO MM
H3TCKIIa 3aKOHOBa JaBHOCT (. 19, an. 2)

¢ Cpelly KOETO HaKa3aTeNHOTO IPON3BOICTRO € CHPSHO 10 crielupueHH npuuuny (YU,
19, an. 3)

26. BsB Bpp3Ka C u3pasa ,,[IPUBICYCHO KaTO OOBUHAECM june” Benenuanckata xomucus
0TOeNs13Ba, Ye ChINIACHO OBiIrapckus HaxasaTenHo-npouecyaneH KOJIEKC CTaHJIapTHTE 3a
IPUBIMYAHC KaTo OOBMHAEM™ ca NO-BHCOKH OT Te3d 3a OTKpMBaH¢ Ha HaKa3aTENIHO
IIPOU3BOJICTBO. "

Y. 219. (1) or Hakazarenno-nponecyanen xozexc riacu: » Koeamo ce
cvbepam docmamvuno doxazamencmea 3q BUHOBHOCIMMA HA ONPedeIeHO Auye
6 Usevpuisane na npecmvhnerue om obw XAPaKmep u ne ca HANUYe HAKOU Om
OCHOBAHUAMA 30 npeKpamssane HA  HAKASAMEAHOMO npouseodcmeo,
pascieosawusm opean doxniadeéa Ha npOKYpOpa u Rpusauda ruyemo kamo
00suUHAEM Cbe ChCmasne HA CbomEemio nocmanosnenue”. Ot Ipyra crpana
¢hraacHo Y. 207. (1) »Hocvoebno npouzeoocmso ce obpasysa, xozamo ca
Hanuye 3aKoHer noeood u docm;amwno OGHHYU 3 U3BLPULEHO Npecmbniene .

27. B Yn. 19, an. 1 mabpossanero na TNPECTRINICHAATA B OTJIC/IHH TOYKH 1€ HO3BOJIH MO-SICHO
pasbupane 3a ToBa, KoM NPECTBILICHAS. MOTaT A& JOBENaT J0 obpa3ysaHe Ha
IponssoacTso upex KYUIIIIIAH. B tasu Bpb3ka BeHeuwnanckara koMucus or0ens3sa,
€ peaMIa MPECTHIVICHHS Ca OTCTPAHEHH OT peBusupanus Y. 19, 6es na ce game
obsaCcHeHH e 3a TOBA.

2. HMymecmeo, HPpUmMeNCasano uiu KOHMPORUPAHo om mpemu Auya.

¢ 3@ KOMTO MOXE OCHOBATENHO [a Ce NpeNNoNara, ue e NPUIOOHTO OT NpecTbiHA
ACHHOCT Ha [IPYro JIMITE, HPUBACYEHO KATO OOBMHsAEM 3a IIpeCThILIER e 110 4/, 19, an,
1. (w1 20). ‘

28.T'opnata pasmopeaba sacsra u (usuyecku, u IopHIHYECKH nuua. ToBa He e HoBa
pasnopenba; Benenmanckara KOMHCHS  0flo0psiBa  passiCHEHUsTa, HallpaBEHW B
PASTIENNAHNS 3aKOHONIPOECKT, KOMTO MOKPHBAT YecTo CpeliaTara CUTyalus, NIPH KOATO
JTHIETO, IPUAOOHIO COGCTBEHOCT Upes IPECTBITHA JISHHOCT, OT €IMH MOMEHT HATATHK He
3 IPUTE}KABa MIIH KOHTPOJIMpa (Taka HapeyeHarta CHCTEMa ,,cllaMeH 4OBEK”).

29. KYUIIIJAH csmo Taxa obpasyBa IpOW3BOACTBO, KOraTo mma NPH3HAT aKT Ha
AYKICCTPAHCH CBA 33 HAKOE OT NPECTHIVIEHHSTA 110 Wi, 19, an. 1 mo pema ma
Hakasarenno-npouecyansus xogexc (Y. 21).

30. Ipu Bceku or ClIydaure, u3bpoeHu 1o-rope, KYHUIMIIAH 3anouBa npoussoacteo crien
YBCIOMJICHHE OT CHOTBETHHTE CHACOHU opraud (Y. 23).

3. Hmywecmso, npudobumo s PE3VAMAM HA QO MUHUCIDAMUGHY HAPYUeHUR, K02amo.

¢ TE€CaOT eCTECTBO 2a Ch3zaBar oOjara
® CTOMHOCTTa Ha NPHAOGHTATA 06Iara e Han 150 000 ss.

31. HoBusr wun. 21 PaslMpsBa OCHOBaHUSTA 3a obpalyBaHe Ha IIPOM3BOACTBO 3a
YCTaHOBABAHE HA MMYILIECTBO, KaTO paspelnasa 00pasyBaHeTo Ha TMPOU3BOACTBO HE CAMO
IPH  CIeUU(HIHO, YCTAHOBHMO NpecThIUICHHUe IOX  CHOTBETHUTE aAMHHHUCTPATHBHH
3aKOHH, HO M [IPH 6CAKO 8AMUHHUCTPATUBHO HapyIICHUE, KOCTO OTrOBapst Ha FOPHUTE JIBe
ycnosus. OTyuTalikd TOBa MHOrO MHPOKO 1pmwioxHo noxe, Komucusra o/100psiBa
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33.

34.

35.

36.

BKJIFOYBAHETO HA M3MCKBaHE 3a ,,BJIC3IM B CHJIA aJAMHHUCTPATHBHH aKTOBE, C KOHUTO CE
YCTaHOBSBa a/[MHHHMCTPATHBHO HApYIUeHMe” KATO OCHOBaHHME 32 o0pa3zyBane Ha
npoussonctso npen KYMUIITIAH (un. 23, an. 6). Or apyra crpana, Komucusta
IpenopsYBa MO-J00pe 1a c& YTOYHM €CTECTBOTO Ha aJMHHMCTPATHBHHTE HapyLIeHus,
KaTo ce 100aBU TEPMUHBT ,,HE3aKOHHA" Tipes, ,,00nara”, KakTo e HamnpaBeHO B w1, 19, ai.
1.

Komucusita 3abena3pa obaye, ye npeau a ce 3aBene [0, Ce H3MCKBA 1A ¢ JOCTHIHAT
mparsT or 150 000 Gnarapcku sBea 3a CTOMHOCTTa HA MOCTBILICHHSTA IO EIHO
aIMUHHCTPATHBHO HapyIICHHE, KOETO ChOTBETCTBA Ha 75 000 eBpo. Topa e TBBLp/E BUCOK
npar, 0CcoGeHO cllef KaTo He ce NpeABUXKAA Hpar BhB BPB3KA C APYIH KaTerOpHH
HAPYIICHHA, 33 KOMTO MOXe Ja ce 3anouHe neno. Hampumep, cwrnacmo Mpnamackara
Hape/10a 3a NPHXOH 0T NPECTHILICHNUS, IparsT € ycTaHoBeH Ha 13 000 espo.

Komucusara cbiiio Taka or6enas3pa, 4e B MOTHBUTE KbM 3aKOHOIIPOEKTA Ce CIIOMEHABa, ue
3aKOHBT 32 a/IMHHHCTPATHBHHTE HAPYIICHAS U HAKA3AHHS (3AHH) uma cBou cobcTBeHH
IIpABAJIA 32 OTHEMaHE Ha ,,001aruTe OT HapyIeHHeTo . B ciyyali Ye B MPOM3BOACTBO 11O
3AHH cbreGua uucTaHIHA PeHIM J]a HE Hajara KoHQHCKalys, TO [pH HOCIEIBAO
IIPOM3BOJICTBO 1O HACTOAILMS 3aKOHONPOEKT BCHYKH H3NCKBAHUA 10 HACTOSIIHS
3aKOHOIPOEKT TpsiOBa Ha GbAaT cra3eHu,

Ilo Bpeme Ha mpoBepkara, KYUIIIIJIAH me paboTH B TACHO CHTPYAHHUECTBO C APYTH
AbPXKABHH MHCTUTYLIMH — nojinuuata, [[spxaBHara arenuus ,HamnoHagna CHTypHOCT”,
Arenuus  MutaHuiwm”, HanuonanHara areHmust 1o NPUXOJMTE M IpOKypaTypara. Tesu
HHCTUTYUHH A3BBPINBAT CHBMECTHO IIPOBEPKA 3a MPOM3XOJA Ha HMYIUECTBOTO (UIEHOBE
28 zo 40). JlupexTopuTe M MHCIEKTOPHTE Ha TEPUTOPUAIHHTE IMPEKLUMH Ca OpraHd Ha
KYUIIIIAH, ot xouTo ce M3HCcKBa 4a 0OMEHST HH(OpMAaLlKsi OTHOCHO OIpeJe/IeHH
BHM/IOBE MMYLIECTBO C FOPECIIOMEHATHTE ABPHKKABHU MHCTHTYLAM. MEXAHHIMBT, KOUTO €
IpEABU/CH B 3aKOHONPOEKTA, M3IVeXkAa mocTas jeiicrBuata ma KYMUIIIJTAH s
3aBUCHMOCT OT HH()OPMALMATA, OCHTYPEHa OT TE3H AbPKABHH HHCTUTYIHM (w1 37) U
TOBa € 106pe. Komucnsra or6eia3na, ue wi. 37 ce oTHACK KBM WL 24, BMecTO KBM 1. 23,
Tosa cnenpa na 61e Kopurupaso B OKOHYaTe/IHaTa BEPCHS Ha 3aKOHOMPOEKTA.

OrnocHo B3ammonelcTBuero mexny KYUIIIJAH wu AOPYTHTE ABPXKaBHM OPraHH,
Kowmricusra nosraps HaGnionenusTa cH, U3paseHH B OKOHYATEHOTO CTAHOBHILE 110 3-Ta
PEBU3KpaHa BEPCHS Ha 3aKOHONPOEKTa: ,,PascieBaHeTO M OTHEMaHETO HA HMYILECTBO OT
IpECTBIIHA NEHHOCT MOXe [a OBJE H HECTO € NBIABI, TPYZEH H CIOKEH Ipolec.
HaBpeMeHHOTO, OTKPUTOTO M cCHCTEMaTHUHOTO CBTPYAHHYECTBO M KOOPJAMHALMS MEWITY
TpapolipuiaramyuTe oprasy (NOJMUMS, MUTHHLIM M /JpYFH HAIMOHAIHH BJIAcCTH),
ChJeOHNTE OpraHu (W NPOKYPOPH, M CHIUH), KAKTO W JAHBUHHTE Oprany U o(uIHAIHHA
AUIBAHOCTH  JIHNA, 3aHMMaBall ce ¢ Gopbara ¢ Kopynuusara M oOpraHH3MpaHaTa
HIPECTHIHOCT, HMAT KIIOYOBO 3HAYCHHME, 3a []a CTAHE OTHEMAHETO Ha HMYIIECTBOTO OT
HC3aKOHHA M NPECTBIIHA ACHHOCT €()EKTHBHO HA NpakTHKa. (...) (aKkThT, Ye He 6sxa
HOCTHTHATH ZOCTAaTh4HM pesynraTd B OopdaTa C OpraHM3WpaHaTa NPECTBHIHOCT U
KOpYIIHUATA NOKa3Ba HEOOXOAMMOCTTA OT 1I000psiBaHe Ha ChaeOHATA [PaKTHKA B
CIyHauTe Ha M3MaMH Ha BHCOKO HHBO M Ha KODYIIHS, KaKTO H IPHJIAraHETO HA Hal-
HOOpHTE NPaKTHKH B APYTHTE XbPIKABH-UIEHKH.” (5. Bax CDL-AD (2010)030, maparpag
26.) ’

Ilo To3u nauun KoMucuara npu3oBaBa CHOTBETHHTE OBJIrapcKH BIACTH CHCTEMHO 1a CH
CBTPYAHUYAT C l1eJl €PEKTHBHO IPUIAraHe Ha TO3H 3aKOHOIPOEKT.




I'. Komnerenuuu na opranute Ha KYHUIIII]

37. Cernacho peBmzmpanara I'nasa 4, npasata Ha KYMIMIAAH 1o pasciesnBaHe ca 1o-
OTPaHUHCHH OTKOJIKOTO B IPEAXOHHTE IIPOSKTH Ha 3aKOHa; TaKa, Bb3MO)KHOCTTA /Ia Ce
TIOMCKa NPETHPCBAHE HITH U33€MBAHE, CHIIIACHO npouenypara no Hakasarenuus xoaexc,
€ IIpeMaxHara OT 3aKOHOIpoeKTa. (6. Bux CDL-AD(2010)30, naparpag 24). Tosa Mosxe
Aa ce o0scHY ¢ (akTa, ye LenwmsT eran Ha nposepka o1 KYMIITIJIAH cera e ex parte
(emnocrpanen). IIpoBepsaBaHOTO MuMe me 657e HHpOPMUPAHO 3a NPOUBBOACTBOTO, CAMO
C/IC Hallarane Ha OOGE3NEYHTE/IHM MEPKH OT ChIA. (41 65 u un. 66, Bux 10-J0JTy,
uaparpad 41).

A. Kputepuu 3a noxassame n Npe3yMInuus 3a OCNOpBaHe HA OGBHHEHMETO o
BpemMe Ha IPOM3BOICTRO N0 OTHEMAaHe B ChIa

38.T'naa VI npemsmxaa CPOKoOBE H MpOIleAypa 3a HalaraHe Ha OOE3[eYUTETHH MEpKH H
OTHEMaHE Ha UMYLIECTBO, KOTaTO MOXE /I Ce Hanpasu OCHOBATENHO IPEIIONOKEHHE, Ye
€ MPUIOOUTO OT IIPeCTHIHA AEHHOCT MK aIMHHUCTPATHBHYU HapyIIECHHS.

1. OGesneunrennn mepxu

39. KYUIIIIJIAH moxe na Buece B Ch/la HCKaHe 3a 06e3IeueH e Ha OBaenn uCK 3a OTHeMaHe
Ha AMYIIECTBOTO 4pe3 Hallarane Ha Bb3GpaHa Wy 3anop, UM APYTH HOAXOMAIIH MEPKH
BBPXY HMYINECTBOTO, Ha 0a3ara mHa »RAOKIa1”, W3rOTBEH OT Hupexropa Ha
Teputopuainara nupexnms (Yn 41). O6esmeunrenna MsApKa MOX€ jJia ObIe HaIOXKeHa,
KOraTo MOJKe Jia e HalpaBu »OCHOBATEJIHO [IPEJIIIOI0MKEHUE”, Ue;

* O6narure ca npunoGutH OPAKO HIM He OT IpecThlHA J[eHHOCT WM
IMHHHUCTPATHBHO Hapymenue (U, 41 §1); wm

* MwmymecTBoTOo Ha ¢H3MUEcKOTO JMIe ¢ npunoburo karo oGiara OT HpecTHITHA
AeHHOCT, TBHil KaTo CTOHHOCTTA My KBM MOMEHTA HA NPHIOOHBAHE 3HAYUTEIIHO
Ha/\BUINABa HETHHS JOXOJ Ha IPOBEPIBAHOTO JMLC U HA YICHOBETE HA HETOBOTO
CEMEHCTBO 10 BpeMe Ha NIPOBCPSABAHUS NEPHOJ U HE € YCTAHOBEH APYT 3aKOHEH
M3TOYHHK Ha JIOXOMH (wieH 41§2);

* liMymecrBoro Ha IOPHANYECKOTO JIMHE € NPUAoGHTO KaTo obmara OT IpeCThIHA
AEAHOCT, Thif KAaTO CTOMHOCTTA My, TI0OCOY€HA B I'OJUIIHHUSA (HUHAHCOB OTYET DO L.
22a u 226 or 3akona 3a CUCTOBOJICTBO, CHIECTBEHO HANBHIUABA 3aIbKSHHLTA [0
TOANIIHUS GUHAHCOB OTYET MUHYC HOIy4eHATE CpencTBa K OajtaHcoBaTa CTOMHOCT Ha
pasxomure no ofcmyxBaHe Ha 33eM M He e YCTaHOBCH HHKAKBB JPYr 3aKOHEH
M3TOYHHK Ha oxonu (41, 41§(1)3).

40. Otrocro wi. 41(1)§1, B I'bPBOTO H3peveHHe ClieaBa Aa ObAe goGaBena Adymara
WIEHHOCT”,

41. OtHOCHO uJI. 41(1)§2, Gbarapexure BJIaCTH 00ACHHXA, Ye CHINECTBEHOTO HEChOTBETCTRIS
MEXLY UMYIIECTBOTO U JOXOAUTE HA THLETO ¥ HEFOBOTO HIIH HEHHOTO ceMeHcTBO 1e ce
H3IOJI3Ba CaMO KaTo [0Ka3aTeNICTBO 33 H3BbPIIEHO IPECTBILICHNE ChIVIacHO wien 19§1,
1O OTHOUICHHC Ha JTHLCETO, KOETO € KOHCTHTYMPAHO KATO OGBUHSIEM 0 To3u wieH. Tora
Tps6Ba fa Gbae yTouHeHO, KaTo ce N06aBAT pedepeHuHn KbM 4. 19 no 22 B uin. 41(1)§1
H L 19 1 20 B wr. 41(1)§2-§3. 3 :
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Touxa 3 or wn 41§1 e noma pasnopen6a. He e BpamoixHo, npu numca na [IOCOYEHH
3aKOHH, 114 Ce HANPABAT I10-TOUHH KOMEHTAPH 110 TA3M pasnopenba.

OTHocHO TepMuBONTOTHSTA, O MHCHHE Ha Beneuuanckara xomucus, foctarsuno ¢ aa ce
HM3IIONI3Ba H3PAIBT! ,,CHLIECTBEHO HECHOTBETCTBUE B HMYLIECTBOTO Ha €HO IOPHIANYECKO
1MUe” ¥ Ha ,,eXHO HH3UYECKO Tune” B . 41§1, §2 u §3, xaxsaro e JedHHHIEATA Ha
13pasa B IONbIHUTENHUTE pasnopeadu (§9, T. 9 (D u(2)).

Kaxro e cniomenaro 110-rope, mponeaypure o nposepka Ha KYUTIIIJIAH u uckammsra
IKbM Ch/a 32 Hanarane Ha obe3nednTeNHa MAPKa ca ex parte (exnoctpanuu). Cieq kaTo e
HajoXeHa ofesneuntenda Msapka, KYWIIIJAH we ,nokana” BBIIPOCHOTC JIMiie Aa
UPEICTaBH MUCMEHA JAEKIapaiys ¢ ueni ja OCIIOpH IOKA3aTe/ICTBATa, MPEACTABEHM OT
KYUIIITIAH B uckamero um 3a Hajarane Ha obesnieunmtenHara Mapka (wi. 65 §1).
OTBETHHKBT He € IThxKeH NpPeCTaBd MoA00HA ZACKJIapanys U HiAMa 13 HOCH HHKAKBA
OTTOBOPHOCT, B ciyyai, Yye TOH wWin TS PElId da He A npejocraBu. OCBeH ToBa, ujl. 67
MSPUYHO I71aCH, Y€ HeNpe/ICTaBsHETO Ha ACKIapauns OT CTpaHa Ha OTBETHHKA ,.HE MOME
Aa CIy)Xd 3a OCHOB2HHE Ha C€ IIPABAT 3aKIIOYEHHS Cpeuly JHIETO U YWICHOBETE Ha
HET'OBOTO MJIM HEHHOTO ceMelcTro.” B CTAHOBHIUETO Ha Benenuanckara komucus, tasn
pasnopezba e aapecupasa u KbM KYUIIIA, u xsM cbaa; 61 Giwio Aobpe T aa e scHO
hopmy:mpana B8 ropenocouenns wien.

Y. 68 an.4 ocurypssa 1paBoTo 42 ObJeI npeacTasissan” oo BpeMe Ha IIPOBEpKaTa ot
KYUIITJIAH. Beneumanckara KOMHCHA BEUEe IOAYEPTA 3HAUCHMETO Ha rapaHTHPAHETO
Ha UBLIHO HpaBO Ha 3alllWTa 1O Bpeme Ha IIPOM3BOACTBOTO, CJIE]l HAIaraHeTo Ha
obesneuntennute Mepku. ITo Tozu Ha9HH CHJIHO C€ IPENOpPHYBA U NPABOTO Ha 3aKOHHA
3alllTa, M IPaBOTO Xa Gb/Ienl NPe/ICTABIABAH OT 4BOKAT HIIH APYro JIMLE Aa ca U3PUYHO
CIIOMEHATH, KaKTO € HallPaBeHO B i. 56 or Obarapckara KOHCTHTYIHS.

46. Y. 68(5) cpimo YTOUHSBA, M€ 3a5BlICHUSATA, HAPABSHH OT IIPOBEPABAHOTO JIMLIE HE MOTaT

fia OBbJaT M3NOJN3BAHHM 3a ,3amOYBaHe Ha HaKasartelHo IIPOU3BOACTBO CPelly HEro MM
HES” WIH ,,KaTO JOKA3aTeNCTEO Cpelly TOBa nuue”. BsB Bphika ¢ IOCIICAHOTO ce
TIpenoppyBa Aa C€ YTOYHH, Ye Tazu pastiopenba ce mpumara chiuo  3a ga ce 3abpanu
H3IIOJI3BAHETO Ha 3aMBJICHHATA KaTo AOKA3ATEICTBO MO BpeMEe Ha TEKYIIO HAKA3ATENHO
UPOH3BOZCTBO Cpeuly BBIPOCHOTO MHILE, Thif KATo TE3H 3aABIICHUA MOXeE Jia Ce H3IIOJI3BaAT
Karo noxasarenctso B apyru TPaXNaHCKK npousBoacTea. ITogo6uo YTO4YHeHuUe ©6u
JOTIPUHECIIO 3a €aHa 1o-1106pa 3amuTa Ha IPpaBoOTO 1a He ,,CBHACTECTBAN cpeity cebe
CH, KaKTO € rapaHTHPAHO OT EBponetickara xousenuus 3a IIpaBata Ha 4oBeka (7. Bux
nipakTukara Ha ECITY, pemenue or 17/12/ 1996 no neno Saunders vs, UK). Cropen
Komucusra, Tosu TIPHHIMII Cle/IBa CHIIO /1A C€ MPHITAra mo OTHOIICHUE HA IIPOU3BOACTBO
Cpeuty Cenpyra/cpupyrara Ha CIIOMEHATOTO JTHIIE.

2. AmymiecrBo, koeto Mozke Aa Obae oTHeTo

»IICPHOABT, KOHTO MOMIENKH Ha Tposepka”, cniomenar B Yi. 70, ai. 2, ce ompeneis ot
KYUITIIIAH (Y. 8, ax. 1, 7. 1). B rasu Bpr3xa ClIeaBa fa ce 0Tlenexu, ue JaBHOCTHUST
Cpok Gere npomereH ot 20 ua 15 rofuny (4. 82). Tosa Bce owe e gocta ABIBE IEpHOA
38 TAKBB BU) 3aK0H ¢ o6parHa cuna. B tasg Bpb3ka Komucusara or6ensssa, 4e MOXKE /1a ce
Hanoxu KVYHUIIIAH gaa OTPaHHM4H IIPOBEPKATa CH 10 TI0-KPaTBK NEPHOT OT BpeMe,
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Gasupan Ha edexTuBHOCT (T.e. - KOHUCHTpallMs Ha HaIMYHH  pecypcu) W
IPONOPIHUOHATIHOCT.

Coriacro Y. 70, an. 1, 1. 3 ,»ODEKT Ha OTHEMaHe € u HMYIIECTBO, 38 KOETO € YCTAHOBEHO
SHAYMTEIHO HECHOTBETCTBHE /.../”. B Tasu Bpw3ka Komucusra IIPETIOPBYBa ClIe AymaTa
»HECHOTBETCTBHE” 11a C& BMBKHE H3Da3bT ,,Cc HETHHS KOXO0X, KaKTo € IpeaBuaeHo B Y.
41, an. 2 u an. 3”. Topa 6u TIOAO0OPHUIIO TOCIEXOBATENHOCTTA M AICHOTATA HA TEKCTA.

Yn. 75 e nosropenue Ha 41 20 or 3aKOHONPOEKTd, NPENOPHYBaA ce Ja Ce 3aIM4M OT
TEKCTa. :

3. Oruemane

B cBowte npemummy cranosuma, Komucusta HAIIOMHH, Y€ CHCTEMUTE 3a IpaxKhaHcKa
KOH(ucKanud Ge3 npeisBsiBaHe Ha OGBUHEHHC Ca npeAHa3HAueHW 1A TapaHTHparT, ue
OCHOBHHAT BBIPOC, T.e. JaAM HUMYLUIECTBOTO € OT IPECTBNHE JEHHOCT wunu
4AMMHUCTPATHBHA HapylIeHHs, CHeIBa 10-CKOPO Ja Ce IOKa3Ba CIOPEN TPaXAAHCKUS
KpUTEpHit 3a Joka3aHOCT - ,GajlaHca Ha BEPOATHOCTHTE”, OTKOJKOTO CrOpej
Hakasare/HuA ,,IpH OTCHCTBHE HAa OCHOBATENHO ChMHeHMe”. EHH no-HICHK KpUTEpHii 3a
A0Ka3aHOCT Ou TpAGBANO ha Jaje BB3MONKHOCT Ha AbpXKaBaTa IO-JIECHO Ja IIONY4YM
OTHEMaHe Ha BBIPOCHOTO MMYLIECTBO M Taka Ja OrpaHdyYM (GUHAHCHPAHETO Ha
IPeCTeNHN AeHHOocTH. CBUIO Taka Gere H3TBKHATO, Y€ HEOOXOAMMHTE NpOHeCyalHu
rapaHiuy, o0cobeHO mpesyMmnnusTa 3a OCIIOPAMOCT Ha OOBHHEHHETO, Ca OT CHUIECTBEHO
SHAYCHHC 32 OCUIYPABAHE HAa CHBMECTUMOCT Ha IIPOM3BOJICTBOTO MO IPaxJaHCKa
KoHQucKauus, Ges mnpexsssBane Ha 00BrHerMe ¢ Bwarapckara KOHCTHTYUUSA H
CBPONSHCKUTE CTAHAAPTHTE 110 OTHOIIEHHE HA BBPXOBEHCTBOTO HA 3aKOHA M CIa3BAHETO
Ha YOBELUKUTE IpaBa. ' '

Houst Unen 87 cera AOpPa3BHBA II0-ACHO BBHIPOCA 38 KPUTEPHUTE 32 JOKA3AHOCT M
TIPE3yMINIAATA 32 OCTIOPHMOCT Ha OOBUHEHHETO HO [ENA 3a OTHEMAHE Ha HUMYIHECTBO
IIpe] Ch/a. '

OtHOCHO MMymiecTBO, mpHNEGHTO OT MUHUCTPATHBHE HADYHICHHUS, OT KYHIITIAH
cera CE M3MCKBA /A MPEJCTABU JOKA3ATENCTBO OTHOCHO B Ha aJIMUHUCTPATHBHOTO
HAPYWICHUE M CHINCCTBYBAHCTO HA [PUYMHHA BpB3Ka MEXAY HApYUICHHETO W
npunobuTHTe 06Iark” (HOAYEPTABAHETO ¢ RobGasero, Unen 87 an. 5.4).

Mo ce orracs Ko uMyIecTBO, MPUIOGHTO OT NpecThiHa AeitHoct, KYUIITIJJAH cnensa
Ja NOKaXxe ,,C HAIHYHAETO HA JOCTATHYHU [0Ka3aTeNCTBa”, Y€ UMYIIECTBOTO € TIPUAOCUTO
Karo obyara OT npecThIHa AeHHOCT (Unewn 87 an. 6).

OcBen ToBa, w1 87, an. 5 m3mcksa KVUIITIZAH na NpeACTaBy A0Ka3areiicTBa 3a
»HATHEHETO Ha CHUIECTBEHO HECHOTBETCTBHE 1O OTHOILCHHE HA UMYUIECTBOTO HA JAACHO
$usnueckoro nune” (r. 5) u ,HagHumeTo Ha CBLIECTBEHO HECHOTBETCTBHE I10 OTHOLICHUE
Ha HMMyIICCTBOTO Ha Nal€HO IOPUIMYECKO Jume” (r. 6). Beneumanckara KoMucHs
TIPCIIOpEHBa la ¢€ BMBKHE Npenparkara KM Ui 41§1.2 B 1. 5 u npenpatkara xbm U,
41§1.3BT. 6.

Cblumar npar 3a nokassame, ve BBIIPOCHOTO HMYIIECTBO HMMa HJIM HAMA 3aKOHEH
TIPOU3XOJ, c€ H3UCKBA U OT oTBeTHHKA (87§7). Cohruacuo Yn 90 CBABT L€ PasNopean
dakTHyecko oTHemame mHa HMYHIECTBOTO aKO TEXHHUST IPECTBICH HIH He3aKOHEH
[IPOU3XOA ,,€ J0Ka3aH ¢ NO-BHCOKA CTEHEH Ha BEPOATHOCT OTKOJIKOTO CTEHEHTa Ha
JI0Ka3BaHE Ha IPOTHBHOTO”, :

H
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3a ja ce pasrpamumuar scmo npara PasJIiYHK eTana Ha JO0Ka3BaHe (OT CTpaHa Ha
KYUINIIOAH u or CTpaHa Ha OTBETHHKa), BeHenuanckata KOMUCHS CHJIHO NpenopbyBa
Aa C¢ yTO4HH, ye cuex katro KYUIIIIJIAH e [pEeACTaBUIa ZOCTATHYHO JIOKA3aTE/ICTBA 34
o0pasyBaHe Ha IPOM3BOJCTBO, TEXECTTAa HA AOKa3BaHE Iaza BBPXY OTBETHHKA, KOMTO
MOXE 112 OTrOBOPH € IOCTOBEPHO OBACHEHHE, KaK TOH HH Ts 38KOHHO ¢ npuxobusi(a)
TIPABOTO HA COGCTBEHOCT MMM KOHTPO BLPXY BBHPOCHOTO HMYLIeCTBO. M owe BeaHbXK,
POJIAiTa Ha Ch/1a IPK OLEHABAHE Ha AOKA3aTe/ICTBATA, IPEJICTABEHH OT CTPARUTE, € OT Haii-
FOJIAMO 3HAYEHHUE.

Husoto, Ha koeto € yeranosen 1parsT Ha 10Ka3aHOCT MPH €AHA CHCTEMa 3a OTHEMAHe e
OT PeIaBallo 3Ha4YeHue; aKo TOH € YCTAHOBEH TBBP/IE BHCOKO, Ha JhPKABHHTE OpraHu
MOXC la KOCTBA MNpPEKAICHH YCHAHS MOCTUIAHETO Ha obesneunTenHa Mapka wu
ACHCTBUTENHO OTHEMaHe. AKO MparsT e TBBPIE HUCBK, TOBAa MOMKE Ja O3HAYaBa
HOXKCIaTeIHA HaMeCa B OCHOBHHUTE YOBEIIKH ipaBa Ha OTBETHHKA. B To3u cMuchi,
HaNHBT, 10 KOUTO ALPKABHHTE OPraHu, rIaBHO IPOKYPOPBT, CHAUATA H CHOTBETHUTE
@IMHHUCTDATHBHM OPraHM, INE DEIIaBaT TO3M NpoGiieM B CBOETO e3XeNHEBHO
fpaBopasjasane, e Gbae OT pemaBamo 3HauenHe, 3a Aa HOCTHTHAT LEJNTA CH 3a
HAMAIABAHE HA KOPYHIHUATA i OPTAHW3UPAHATA [IPECTHIHOCT B CTpaHara.

Benenuanckara xomucus CBINO O0TOE/A3BA, Y€ HOBHSAT YL 8788 mpemaxsa u3sucksaneto
Aa He OBJar mpaBeHH 06OCHOBAHK H3BOJIA CPELIlY IPOBEPABAHOTO JIMLE, B CIy4al, ue Toj
HIM TS HE MOXE Ha TIPEACTABH IIHCMEH AOKYMEHT ,,lI0Opa/il M3THYaHE Ha IEPHOAA OT
BPEeME, OIpeneeH 3a 3anasBaneto My”. HopusT Teker rllacH, 4e ,,B ClIydauTe, KOrato ce
H3UCKBA JI0KA3aTC/ICTBO BBLB BHI HA IHCMER AOKYMEHT”, HHKaKBH JOKA3aTEICTBEHU
M3BOIM He MoraT ja 6bOaT HampaBeHH, KOrato M3HCKBAHUAT NOKYMEHT ,.e 3arybeH miu
YHUIIOKCH HE IO BMHA HA CTpaHara’. Henta na Ta3u npomsua e mescua, Buarapckure
BIacTH HMH(OpMHpaxa Benenuancxara KOMHCHS, 4€ aKO 3ab/DKHTENHOTO BpeMe 3a
3alla3BaHe HA JOKYMEHTA € M3TeKJIO U AOKYMCHTBT HE € 3alla3eH, Ta3u pasnopeada chiio
e ce npwnara. He usrmexzia 1a mMa HEoGX0IUMOCT oF »A0Ka3BaHe”, de JOKYMEHTBT €
Oun m3ryGeHn wmu yHuMIIONeH. AKO OTBETHHKBT € B CHCTOSHME Ja Jage pazyMHH
OCHOBaHWA 3a ,HECHLIECTBYBAHETO” Ha AOKYMCHTE, TOBa OM MO0, CBHIIACHO
obcroATeNncTBaTa, 1a ce cumra 3a AOCTAThYHO J0KAa3aTencTRO. ToBa M3riexa A00Bp
IIipuMep 3a HeoOXogUMOCTTa CBAMJIMINATA Jla  MOrar CBOOOJHO Ja oneHssar
IPEJICTABEHUTE OT CTPAHHTE JOKA3ATENICTRA,

Komucusara uspasssa CBXKAIABEHNUE, Y€ OT 3aKOHOIPOEKTA € HpeMaxHaTa BB3MOXHOCTTA,
CBALT N1a HE NpuUiara NpPe3yMImusTa, ye BBIIPOCHOTO MMYIIECTBO HPOW3XOMKAA OT
IIPCCTBIHA NEHHOCT, ako MMa cepro3eH PHCK OT HapymasaHe Ha CIpaBeAIHBOCTTa (8
Binx CDL-AD(2010)030, ar. 36). Tasu npomsna Geure obacHena OT-ObIIrapcKuTe BlacTu
¢ daxra, ye B OBIrapcKHs TpakaaHCKH Npoliec ChIMsATa CTPUKTHO CleABA Ha ce
TIPHIbPKA KbM 3aKOHOJATEHUTE M3HCKBAHMS U HAMA [IPABO Ha CBOE YCMOTpPEHHE Ia He
Hpuiiara pesyMIriusTa nopamu TPUYHHY, CBBP3aHH ChC CIPaBeJIABOCTTA.

E. JomsnuuTennn pasnopentn

Jontnaurenuure pasnopeadu cera neburApar ,,060aru ot [IPECTBIVIEHHS” KaTo ,,BCAKO
MMYIIECTBO, KOETO HE € BeposTHO Ja, € npunobuTo no ApPYr Ha4uH, OCBEH OT
Hpectprnenue” (§2). CoieBpeMenHo 06ade JUICBa JehUHMLUS Ha aIMHHHCTPATHBHO
Hapymenue (mpeauniHara T.3). Beneunanckara xomucus npeAnara ga ce go0aByd HOBa
TO4Ka 3, onpeaesisiga AebuBHIHIS Ha W3pa3a ,,06/1ard oT 4IMHHHCTPATHBHO HapylIeHue”,
Karo ce uMa npeABHA HMYILECTBO, IPUJOOUTO OT aAMHHHCTPATHBHH HApPYUIEHUs, KOUTO
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TI0 CBOCTO ecTecTBO Morar ga AOBENaT N0 He3aKOHHH obnaru. Tazm pbaznopenba 1we
lapanTupa criassaneTo ga OPHHLIMIA HA 3aKOHHOCTTa,

Iv. 3akimovenne |

61. Beenuanckara KOMHCHA  npusHapa IIOI30TBOPHOTO  CHTPYAHMYECTRO MEXCTY
6BarapekoTo Munncreperso na fpaBockaneTo u Beneunanckata komucus H u3paszsBa

OpraHM3MpaHaTa IPecThIHOCT B CTpaHara.

TIpecTbiHOCT B Bhirapus,

64. Komucusra ocrapa yg Pasnonoxerue Ha Gxirapexure BIIACTH 32 BCAKAKBO MO-HaTaTbUIHO
CBACHCTBHE 110 TO3Y BBIIPOC. :

Zd
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. Introduction

1. By a letter dated 16 November 2009, the Permanent Representative of Buigaria requested
an opinion on the draft Law on Forfeiture in Favour of the State of lllegally Acquired Assets
hereinafter “the Draft Law”.

2. Mr Neppi Modona and Mr Hirschfeldt were appointed as rapporteurs.

3. The Venice Commission received a revised version of the Draft Law on 1 February
2010(CDL(2010)002),.

4. A meeting between the representatives of the Bulgarian authorities, Ms Petrova, the Vice
Minister of Justice and Ms Nikolova, Head of the International Programmes and Projects
Division (Ministry of Justice), Mr Hirschfeldt and Mr Seger from the Organised Crime Division
of the Council of Europe took place in Strasbourg, on 5 February 2010.

5. The following interim opinion was drawn up on the basis of the rapporteurs’ comments and
of the information gathered during the meeting; it was adopted by the Venice Commission at its
82" Plenary Session (Venice,12-13 March 2010).

ll. Background information

6. In its Resolution 1211 (2000) on Honouring of obligations and commitments by Bulgaria, the
Parliamentary Assembly decided to close the monitoring procedure for Bulgaria and initiate a
dialogue with the Bulgarian authorities on, among others, the issue of independence of the
judiciary and efforts to combat corruption’.

7. Meanwhile, Bulgaria became a full member of the European Union on 1 January 2007.
Upon accession to the European Union (EU), the fight against corruption and organized crime
was identified as one of the areas where a set of specific measures was required by the EU
within the framework of the post-Accession cooperation and progress measurement
procedure. Under the Cooperation and Verification Mechanism set up by the EU Commission,
Bulgaria is required to, inter alia, “Implement a strategy to fight organised crime, focusing on
serious crime, money laundering as well as on the systematic confiscation of assets of
criminals /.. /? (emphasis added).

8. The Council of Europe has accompanied Bulgaria in its efforts to fight against corruption and
organized crime notably, through its Group of States against Corruption (GRECO) and
MONEYVAL. In its Second Evaluation Report on Bulgaria, GRECO welcomed the preparation
of the draft Law on the Forfeiture to the State of Proceeds of Crime. However, it recommended
to extend the scope of application of the said draft Law in order to also cover the proceeds of
crime held by legal persons. It also recommended to “analyse the practical application of the
provisions on forfeiture of proceeds of crime with a view to its enhancement and to focus

attention on forfeiture as an integral and equally important part of the criminal procedure™.

" PACE Resolution 1211 (2000) on Honouring of obligations and commitments by Bulgaria, Paragraph 4.

2 EU Commission Decision of 13/12/2006 on establishing a mechanism for cooperation and verification of
progress in Bulgaria to address specific benchmarks in the areas of judicial reform and the fight against
corruption and organized crime (C(2006)6570 final, Annex, benchmark No. 6.

% Second Evaluation Report on Bulgaria, GRECOEval Il Rep (2004) 13 E, §§ 28 and 29.

9
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9. In 2005 Bulgaria adopted the Law on the Forfeiture to the State of Proceeds of Crime
(hereinafter: the 2005 Law), which complements the confiscation and forfeiture of objects
regime existing under the general Criminal Code”.

10. The 2005 Law introduced the concept of criminal asset recovery within the framework of
the civil legal proceedings. It regulates the terms and procedure for imposition of seizure® and
forfeiture to the State of any assets derived, directly or indirectly, from criminal activity which
has not been restored to the victim or which has not been forfeited to the State or confiscated
~ under other laws. The proceeds of crime can be forfeited not only from the examined person
but also from third parties, including legal persons. The body in charge of the procedure is the
Multidisciplinary Commission for Establishing of Property Acquired from Criminal Activity
(CEPACA). The investigation procedure run by the CEPACA runs in parallel with the criminal
proceedings. The CEPACA can bring motivated requests to the courts to apply freezing orders
to the property in question, but it cannot request deprivation of the criminal assets, unless the
criminal proceeding is concluded and a suspect convicted.

11. During the period 2005 to 2008, the CEPACA only analysed 10 forfeiture procedures
under the 2005 Law initiated against 10 persons who had committed bribery offences. The
CEPACA claimed that this lack of efficiency in the implementation of the Law was due to the
restrictions placed on its functioning by the law itself. On this basis, in 2008 the CEPACA
prepared proposals for amendments to the 2005 Law aimed at strengthening the powers of
the CEPACA.

12. In its addendum to the Compliance report®, GRECO invited the Bulgarian authorities to
“take due account to proposals for amendments to the 2005 Law put forward by the
CEPACA in order to ensure the effective application of the forfeiture proceedings’.

13. In its latest report on progress in Bulgaria under the Cooperation and Verification
Mechanism, the EU Commission considered that the lack of progress in the work of the
CEPACA under the 2005 Law was largely due to the fact that freezing of assets derived
from crime is practiced only several months into the pre-trial phase or at the time of
indictment and therefore loses most of its operation effect. In addition, the conditions of
asset freezing provided for in the 2005 LLaw were seen as too restrictive and not adequate to
tackle the reality and extent of organised crime in the country by the EU Commission’.

14. In response to this criticism, the Bulgarian authorities prepared a new draft Law on
Forfeiture in favour of the State of lllegally Acquired Assets, under consideration
(hereinafter: “the draft Law”).

15. The draft Law preserves the philosophy of the existing law but introduces certain
substantial changes. The new Identification of lllegally Acquired Assets Commission
(hereinafter: “the IAA Commission”) is given the power to initiate investigations into
suspicious assets deriving not only from criminal activities in connection with specific crimes
under the Criminal Code listed in the draft Law, but also from other “iffegal activities™. It was
also given rather large investigative powers. The most innovative change regards the
possibility for the Commission to request forfeiture of the property even in cases where no

* In Buigarian legal system, confiscation and forfeiture are two different mechanisms used for the deprivation of
instrumentalities and proceeds of crime. Confiscation is a sanction, usually facultative, the imposition of which depends on
the criminal responsibility of the offender (Art. 37 of the Penal Code). Confiscation is provided for in a number of offences
specified in the Penai Code. It can be imposed only in respect of the current assets of the perpetrator, i.e. assets
possessed at the time the sentence is pronounced. Forfeiture is a deprivation measure applied notwithstanding penal
responsibility ; it is mandatory in respect of instrumentalities and proceeds of crime. Both measures apply only in respect

of natural persons.
It shouid be noted that the 2005 Law does not use the term “seizure”, but speaks instead of “securing measure”.
® Second Evaiuation Round. Addendum to the Compliance Report on Bulgaria, GRECO RC-11(2007)4E, of 2 July
2009, §7.
" Report from the Commission to the European Parliament and the Council, on Progress in Bulgaria under the
Co-operation and Verification Mechanism, Brussels, 22/07/2009 (point 2).

1%
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criminal conviction had been made. In the proceedings for injunction and forfeiture the
burden of proof is on the examined person who has to demonstrate that the source of the
funds used to purchase the assets in question is legal.

. General observations on forfeiture as a tool for criminal assets recovery

16. Assets forfeiture, i.e. the government taking of property connected to criminal activity, is
increasingly seen as a critical tool for combating corruption and organized crime. fts main
purpose is preventive: restricting the funding of criminal activities - by interrupting the
reinvestment of such resources in the economic turnover - and thus discouraging the
criminal conduct. In continental Europe (the civil law countries) forfeiture or confiscation
element is generally part of the criminal procedure. It requires a criminal proceedings and
conviction, and is often part of the sentencing process.

17. The forfeiture is used not only to confiscate tools for or fruits of the specific crime (basic
confiscation). There is an ongoing trend in Europe accepting more far-reaching measures of
forfeiture in the form of extended confiscation. Different assets owned by a person convicted of
an offence related to organized crime can be confiscated in certain situations®.

18. There appears to be a recent trend to use a non-conviction based civil proceedings as
a means of recovering the proceeds of crime (e.g. Australia, Ireland, ltaly, United States, UK
and South Africa). This is notably the case in common law countries.

19. Non-conviction based forfeiture enables States to recover illegally obtained assets from
a person through a direct action against his or her property without the requirement of a
criminal conviction. The State is generally required to prove within the balance of
probabilities that the examined person’s assets derive, directly or indirectly, from criminal
activity.

20. The trend towards civil forfeiture has been prompted by the tendency of organized
criminal groups to use their resources to distance themselves from the criminal activity and
to hide the illicit origin of their assets. In some instances, the influence of corrupt officials
and other practical realities may prevent criminal investigations entirely or for a long time. In
such cases, civil forfeiture may be the only tool available to recover the proceeds of crimes
and to exact some measure of justice.

21. The Bulgarian draft Law is strongly inspired by the Irish Proceeds of Crime Act. This
transplant from a common law context to a civil law context seems an innovation which needs
to be studied with care.

22. Given the situation in Bulgaria, the choice of its authorities to use a non-conviction
based forfeiture as a tool in fighting corruption and organized crime in a country cannot be
criticised. The draft Law can also be seen as an answer to requests from international
organisations for Bulgaria to reform its legislation in this field.

23. Whilst the purpose of this mechanism is to be strongly encouraged, it should not have
the effect of reducing the guarantees contained in the European Convention on Human
Rights (hereinafter: the ECHR).

8 cf. European Council Framework Decision of 24 February 2005 on confiscation of crime-related proceeds,

instrumentalities and property.

93
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IV. The relevant international law instruments

24. The use of non -conviction based forfeiture is explicitly allowed in the UN Convention
against Corruption®. The EU Council Framework Decision on Conﬂscatlon of Crime-Related
Proceeds, Instrumentalities and Property also provides for this possibility'.

25. The 2005 Council of Europe Convention on Laundering, Search, Seizure and
Confiscation of the Proceeds from Crime and on the Financing of Terrorism (ETS 198) does
not explicitly mention non-conviction based forfeiture. However, some of its articles can be
interpreted as allowing this possibility, on condition that it regards assets related to criminal
activities or acts connected therewith. Thus, according to Article 3 §1, “Each Party shall
adopt such legislative and other measures as may be necessary to enable it to confiscate
instrumentalities and proceeds or property the value of which corresponds to such proceeds
and laundered property”. “Confiscation” is defined as “a penalty or a measure, ordered by a
court following proceedings in relation to a criminal offence or criminal offences resulting in
the final deprivation of property (Article 1.d).

26. The Explanatory Report to the ETS 198 points out that the definition of "confiscation”
includes also, where applicable, "forfeiture”; the fact that confiscation in some states is not
considered as a penal sanction but as a security or other measure is irrelevant to the extent
that the confiscation is related to criminal activity. It is also irrelevant that confiscation might
sometimes be ordered by a judge who is not a criminal judge, as long as the decision was
taken by a judge in the sense of Article 6 ECHR"".

V. Analysis of the draft Law

27. According to Article 5 of the Bulgarian Constitution, the ratified international agreements
are considered part of the domestic law. They supersede any contradictory domestic
legislation.

28. The present opinion is formulated in the light of the Council of Europe standards,
especially Article 6 of the European Convention on Human Rights (ECHR)and Article 1,
Protocol 1.

29. The 2005 Council of Europe Convention on Laundering, Search, Seizure and
Confiscation of the Proceeds from Crime and on the Financing of Terrorism, the EU Council
Framework Decision 2005/201/JHA on Confiscation of Crime-Related Proceeds,
Instrumentalities and Property was also taken into account as well as the relevant
documents of the Council of Europe GRECO and MONEYVAL.

30. Itis important to mention that the English translation of the text submitted to the Venice
Commission for consideration is occasionally unclear and seems not correct in all its details.

A. The scope of the Law

31. According to Article 1 of the draft Law, the forfeiture procedure will not be limited to
property obtained, directly or indirectly, from criminal activity as it is currently the case under
the 2005 Law, but will also apply to any “illegally acquired assets”. These are defined as

% UNCAC, 2004, Art. 54.§1.c “Consider taking such measure as may be necessary to allow confiscation of such
property without a criminal conviction in cases in which the offender cannot be prosecuted by reason of death,
flight or absence or in other appropriate cases”.

"WEU Council framework decision 2005/212/JHA of 24 February 2005. OJEU, L 68/49, Art. 3 §4.

" Paragraphs 39 and 40.
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“assets not corresponding to the income of the owne‘r and his/her family, and for. which no
legitimate source of origin has been established” (§1, Supplementary provisions of the draft
Law).

32. This provision, in conjunction with Article 9 §§ 3 to 5 reveals that the State wishes to
use civil forfeiture procedure not only in the fight against corruption and organized crime, but
also in the aim of recovering assets derived from certain offences under the Customs Act,
the Prevention and Disclosure of Conflict of Interests Act, as well as under the Publicity of
the Property of Persons Occupying High State Positions. Extending the scope of application
of the draft Law was said to be necessary for a State to be able to successfully fight the

“inexplicable enrichment”'?,

33. As mentioned earlier, assets forfeiture may be a critical tool in fighting corruption and
organized crime. The European Court of Human Rights approves forfeiture in principle,
including non-conviction based forfeiture where the general interest is strong enough and
where the rights guaranteed under the ECHR are respected’.

34. Confiscation or forfeiture is an interference with the right to peaceful enjoyment of
possessions (Article 1, Protocol 1 to the ECHR). As long as this measure is preventive in
the sense that it prevents the affected party using its property, the Court applies Article 1 §2,
Protocol 1 ECHR. The measure will be regarded as justified if a) provided by law; b) serves
the general interest and c) is proportionate to the aim pursued.

35. In the Phillips v. UK, the ECtHR considered that a confiscation order issued after
criminal conviction constituted a “penalty” within the meaning of Article 1.§2 Protocol 1
ECHR, and operated “in the way of a deterrent to those considering engaging in drug
trafficking and deprive a person of profits received from drug trafficking” (p. 52). Thus, given
the importance of the aim pursued, the Court did not consider the interference suffered by
the applicant disproportionate.

36. In Arcuri and others v. ltaly, there were no criminal proceedings directly related to the
confiscation order issued. The ECtHR pointed out that “even though the measure in
question led to a deprivation of property, this amounted to control of the use of property
within the meaning of the second paragraph of Article 1 Protocol 1, which gives the State
the right to adopt “such laws as it deems necessary to control the use of property in
accordance with the general interest”. It also stressed that the impugned measure forms
part of a crime-prevention policy. “The confiscation complained of sought to prevent the
unlawful use, in a way dangerous to society, of possessions whose lawful origin has not
been established”. It therefore considered that “the aim of the resulting interference serves
the general interest and was proportionate to the legitimate aim pursued”.. In this case, the
Court took into account the specific situation in the respondent State and the difficulties it
encountered in the fight against the Mafia and other criminal organisations.

37. In all relevant cases, however, the confiscation was only available for alleged proceeds
of criminal activity.

38. The Venice Commission is aware of the gravity of corruption and organised crime in
Bulgaria, and welcomes the efforts of the authorities to find new methods for effective
counteraction against these phenomena.

39. The Venice Commission acknowledges the fact that the extension of the scope of the
draft Law and the corresponding change of its title is the result of the wish of the Bulgarian

'2 Communication by the Bulgarian authorities during the Strasbourg meeting on 5 February 2010.
1 E.g. ECtHR, Arcuri v. Italy, Decision of 5 July 2001; ECtHR, Butfler v. UK, Decision of 27 June 2002.

e
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authorities to address the phenomenon of “inexplicable enrichment” of public servants
widely spread in the country. However, the Venice Commission stresses that the Bulgarian
authorities must ensure that the relevant procedures be devised and carried out in
compliance with the Constitution, the ECHR and the European standards concerning the
rule of law and respect for human rights.

40. Further, it would be important to formulate the general and public interests, the aim and
purpose of the draft Law in a precise and exhaustive manner. This would serve as a basis for
the “proportionality-test” that must be undertaken within the administration of justice by the
national courts dealing with cases of forfeiture.

41. Besides the examined person, the draft Law also encompasses a wide range of
categories of third persons. Articles 25 and 26 list, among others, “assets acquired by the
underage children or. the spouse”, “assets transferred by the person under examination to
the spouse, a cohabitee, a former spouse, lineal relatives up to any degree of consanguinity
and to collateral relatives up to the forth degree of consanguinity, /../ persons of
acquaintance, of intimate, friendly, official, financial, economical and any other relation /...I".
Are also covered “assets, which are incorporated into the assets or acquired by a legal
entity controlled by the person under examination” (Article 29). According to Article 28 of the
draft Law, assets onerously transferred to third persons will only be subject to forfeiture
“provided that they knew or had to suspect the illegal origin of the assets in question or.that
they are acquired in order to avoid the forfeiture or conceal the source or the real rights on
then?.

42. The requirement of the link between the assets of the third parties and the examined
person was accepted by the ECtHR. In Arcuri v. Italy, the Court considered that the analysis
of the financial situation of the concerned third parties and the nature of their relationship
with the examined person clearly indicated that “all the confiscated assets could only have
been purchased by virtue of the reinvestment of Mr Arcuri’s unlawful profits and were de
facto managed by him /...I""*.

43, In this regard, the Venice Commission recalls that a civil forfeiture system should
balance the will to recover assets deriving from illegal activities - and which have been
deliberately transferred to third parties as part of the laundering process - with appropriate
safeguards for the protection of third parties rights (who may be genuinely innocent property
owners). The criterion of a personal, official, financial, economic or “any other relation” with
the examined person (Article 26 of the draft Law) is not sufficiently precise and it may be
questioned whether it would be sufficient to justify the forfeiture of a third party’s assets
under Article 1, Protocol 1 to the ECHR. As to the requirement of the (supposed) knowledge
of the origin of the acquired assets by the third parties (Article 28), the Commission was
informed that it applies to all third parties mentioned in the draft Law. This should be clearly
stated in the relevant provisions of the draft Law.

" ©f. also ECtHR, Riela v. /taly, Decision of 4 September 2001.




-9- CDL-AD(2010)010

B. Agency in charge of carrying out_investigations and instituting civil forfeiture
Procedure

44. Article 2 of the draft Law establishes the Identification of lllegally Acquired Assets
Commission (hereinafter: “the IAA Commission”) as a specialised State body responsible
for carrying out civil forfeiture investigations and instituting civil forfeiture proceedings.

45. The IAA Commission is an administrative collegial body, composed of five members: the
President, appointed by the Prime Minister, the Deputy President and two members, elected
by the National Assembly, and one member appointed by the President of the Republic (Article
2 §3). Such composition of the IAA Commission aims at guaranteeing its independence and
impartiality.

46. In this regard, the Venice Commission considers that introducing the requirement of a
qualified (two-third) majority for the election of the Deputy Chairperson and two members of the
IAA Commission by the National Assembly would allow to avoid direct involvement of the
governmental political parties and thus ensure the independence of the IAA Commission.

47. The IAA Commission shall have local units enjoying the status of territorial directorates.
These shall play a significant role in the investigation procedure as well as in the forfeiture
proceedings insofar the IAA Commission request for seizure and forfeiture of assets will be
based on the report prepared by the Director of the respective territorial directorate. (Article 34
§1, see bellow).

48. Given the role the directors of territorial directorates in the forfeiture proceedings, the
Commission recommends that the same criteria for eligibility for membership of the IAA
Commission provided for in Article 2 §5 apply also to eligibility for the office of director of a
territorial directorate.

49. The obligation of the Commission to submit an annual report of activities to the National
Assembly, the President of the Republic, and the Council of Ministers provided for in Article 5 §
5 is to be welcomed.

C. Decision-making powers of the IAA Commission

50. According to Article 5, the Commission shall make decisions on, among others, “the
conclusion of a settlement” (§ 1.5). During the Strasbourg meeting, the Bulgarian authorities
pointed out that such a settlement agreement must be submitted to the Court and approved by
it, in accordance with the requirements provided for in Article 54 of the draft Law. The
Commission strongly recommends to reword the relevant provisions of Article 5 in this sense
and introduce an explicit reference to Article 54.

D. Investigation proceedings

51. Articles 9 to 16 give the grounds for instituting investigation procedure by the IAA
Commission. The proceedings can be triggered by, amongst others, criminal charges or a
criminal conviction but also by “criminal way of living” of a given person derived from the fact
that a person was convicted for certain crimes within a period of five years or that two or more
pre-trial proceedings for certain crimes have been instituted against him or her (Article 9 §2).

52. As for the relations between criminal proceedings and civil proceedings, article 53 §8
empowers the IAA Commission to request the Court, in charge of deciding upon the actual
forfeiture of presumably illegally acquired assets, to suspend the proceedings until conclusion
of the criminal proceedings against the person. Such a provision entails the risk of becoming

g7
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the ordinary relationship between criminal and civil proceedings, thus limiting the advantages
of non-conviction based forfeiture.

53. The Commission welcomes the fact that the draft legislation is intended to apply to
proceeds of crimes which are committed outside Bulgaria: the investigation can be triggered
by criminal proceedings instituted in another State or by a foreign sentence for crimes such
as those listed in Article 9 § 1.1 (Article 10 §1.3). Further, according to Article 10 §1.4,
investigation can also be initiated with regard to assets derived from the illegal activity
carried out in a country other then Bulgaria when such activity is unlawful under the criminal
law of that country.

E. Investigation powers of the IAA Commission authorities

54. Articles 18 to 23 provide for the far-reaching investigative powers of the “IAA
Commission’s authorities”, i.e. the directors of territorial directorates and the inspectors at
the territorial directorates. Some of them are problematic. Article 18 §2 gives the
Commission’s authorities the right to “request assistance and seek information from all
State and municipal authorities, traders, banks, credit institutions, other legal entities,
notaries and private enforcement agents”. According to Article 58 of the draft Law, should
these persons not submit the requested information within one month, they may be fined up
to 5000 BGN (cca 2500€), if the act does not constitute a criminal offence. As to the
authority which will decide on this, Article 3 seems to indicate that it is the Chairperson of
the IAA Commission'®.

55. Information is the necessary material from which successful asset forfeiture cases are
built and legislation need to ensure that investigators have lawful access to such
information. This provision of the draft Law however, goes very far. While it may not be
necessary to require investigators to obtain every piece of information by means of court
orders, the institution or a person concerned should have the right to a judicial review.

56. Further, Article 20 §2.1 of the draft Law provides that, for the purpose of investigation,
the Commission authorities can “require explanations from the person under examination,
from his/her spouse and from third parties’, and “can require from natural persons
information, explanations and documents in view of identification of the source and value of
the assets” (§2.4).

57. The information and documents obtained through examination can result in seizure and
forfeiture of the assets. Without some protection these provisions are likely to engage the
right to defense under Article 6 §1.c ECHR, as well as under Article 56 (the right to be
accompanied by legal counsel when appearing before a State agency) of the Constitution of
Bulgaria.

58. In the Commission’s view, the requirement to obtain a court order for requesting certain
information and documents may be an adequate safeguard to provide reasonable protection
for the concerned persons, as the court would have to assess the proportionality of the
order. It would also be useful to explicitly providing for the right to a legal counsel during
examination by the Commission’s authorities.

59. Article 20 § 2.7 gives the IAA Commission the possibility of seeking the assistance of
the Ministry of the Interior (the police) to perform search or seizure in accordance with the
Code of criminal procedure. This means, according to the explanations provided by the
Bulgarian authorities, that the police will need to apply to the Prosecutor in order to proceed

'3 « The Chairperson of the Commission shall /./ 5. Issue penalty decrees on violations committed under this
Act'.
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with a search or seizure, while the court will have the power to endorse or annul the relevant
acts. The Venice Commission underlines the need to provide, in full and in all cases, the
guarantees of Article 8 ECHR and of Article 33 of the Bulgarian Constitution.

F. Seizure and forfeiture proceedings before the court

60. Articles 34 to 50 provide for the terms and procedure for the imposition of an injunction
order on presumably illegally acquired assets. Based on a report provided by the director of
the respective territorial directorate, the IAA Commission shall request the seizure of the
illegally acquired assets. The Court is due to decide within 48 hours; the court decision is
subject to immediate enforcement. Article 36 §2 guarantees the right to judicial review of the
court's decision before an appeal judge.

61. The Venice Commission welcomes the introduction of the provision which imposes the
time limit for the duration of the injunction order. It provides (Article 51 §2) an important
procedural safeguard: the injunction order will stay in force until the expiration of three
months from the date of its making and shall then lapse unless the IAA Commission claims
forfeiture of the assets in favour of the State. It is however, regrettable that it is up to the
examined person to request the court to revoke the injunction order (Article 51 §3).

62. Following the imposition of injunctions on the property of the examined person, the IAA
Commission can decide to claim actual forfeiture in favour of the State “of the monetary
equivalent of the illegally acquired property” (Article 51 §1). The court shall conduct an
adversarial hearing, with the participation of a prosecutor (Article 53). The court decision is
subject to appeal by the general procedure.

63. As previously mentioned, seizure and forfeiture procedure can proceed independently
of any criminal proceedings. This possibility may raise problems as concerns the
presumption of innocence under Article 6 §2 ECHR.

64. Article 6§2 ECHR applies only where someone is “charged with a criminal offence”. In
this regard, the Venice Commission notes that this term has a partially autonomous
meaning in the case-law of the European Court on Human Rights. When deciding whether
someone is so charged, the Court takes into account: a) the classification adopted by the
national legal system: If the case is classified as non-criminal, the Court further considers b)
the essential nature of the proceedings. In Philips v. United Kingdom, the Court held that
proceedings for a confiscation order after conviction are not within Article 6 §2 ECHR
insofar as their purpose was not to punish the appellant; the procedure of forfeiture was
analogous to the determination by a court of the amount of a fine or the length of a period of
imprisonment to be imposed on a properly convicted offender’®. However, in the civil
forfeiture proceedings under the draft Law under consideration, the examined person may
not have been charged for with a criminal offence at all or may even have been acquitted of
it. As in such a case, the forfeiture proceedings will be founded on an allegation that the
examined person holds “illegally acquired assets”, bringing such proceedings seems likely
to involve an allegation of criminal conduct of which the person will not have been
convicted.

65. The third criterion used by the Court is the type and severity of the penalty to which the
examined person would be liable in the forfeiture proceedings. The amount of money
involved in such proceedings is likely to be substantial (a minimum amount being fixed at
20 000 BGN/cca. 10 000 €), which could possibly lead to consider the proceedings as
amounting to a “criminal charge” in the sense of Article 6§2 ECHR.

"6 ECtHR, Phillips v. UK, Judgment of 5 July 2001, p. 34.
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66. In conclusion, the Venice Commission is of the opinion that clearly stating the general
interest and purpose of the law, elaborating in more detail the procedural safeguards
contained in the draft Law, particularly the applicable evidentiary and standard of proof
rules, and safeguards for the protection of third parties’ rights would, in principle, be capable
of ensuring that a fair balance is maintained between the rights of those involved and the
general interest.

G. Standard of proof and rebuttable presumption

67. Civil forfeiture systems are designed to ensure that the central issue, i.e. whether the
property amounts to criminal proceeds, is to be proved to the civil standard of proof of the
“balance of probabilities” rather than the criminal standard of “beyond reasonable doubt”.
Some countries also provide for rebuttable presumptions in their civil forfeiture regimes. The
underlying thinking under a rebuttable presumption is that it is easier for a person to
establish that his or her property was lawfully acquired, than it is for the authorities to
establish the contrary.

68. The Bulgarian draft Law requires the IAA Commission to make “a reasoned motion,
supported by evidence” to obtain an injunction order on the illegally acquired assets from
the competent Court (Article 34 §2). The court must decide within 48 hours. The draft Law is
silent as to the way in which the court should apply the statutory assumptions so as to avoid
a possible ground of incompatibility with human rights standards, when deciding whether to
grant an asset injunction order or not.

69. The Venice Commission welcomes the fact that the draft Law provides for the
necessary procedural safeguards, i.e. a non-suspensive right of appeal, the ability to
release funds under controlled circumstances to cover legal and living costs of the
examined person and the three months time limit beyond which the assets cannot be
restrained.

70. Once the IAA Commission establishes that it can be reasonably assumed that assets
have been illegally acquired, the burden of proof shifts to the examined person. *When no
legitimate source has been proven, the monetary equivalent of any assets whose value
exceeds the income of the person and his or her family shall be forfeited’ (Article 24). The
presumption also applies to assets in possession of the listed categories of third parties
“until the reverse is established by evidence” (Articles 25 to 29).

71. The possibility for a State to reguire a examined person to demonstrate the lawful origin
of assets liable to forfeiture (“reversal of proof’) is provided for in a number of relevant
international instruments'’, including the CoE Convention on Laundering, Search, Seizure
and Confiscation of the Proceeds from Crime and on the Financing of Terrorism™®:

3 §4. Each party shall adopt such legislative and other measures as may be necessary fo
require that, in respect of a serious offence or offences as defined by national law, an
offender demonstrates the origin of alleged proceeds or other property liable to confiscation
fo the extent that such a requirement is consistent with the principles of its domestic law”.

72. While this obligation clearly relates to the kind of “reversal of proof” provided for in the
draft Law under consideration, the CoE Convention explicitly refers to “an offender”, i.e. at
least the suspected perpetrator of the offences generating the proceeds, even if not
convicted.

"7 UNCAC, Article 31 § 8, UNTQC, Article 12 § 7, Vienna Convention, Article 5 § 7.
'8 Cf. Article 3.4.
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73. As for the other, more distant parties covered in the draft Law under consideration, the
Venice Commission recommends introducing an explicit reference to the requirement for
the IAA Commission to establish, to the civil level of proof, that the individual either knew or
should have known or suspected the illegal origin of the assets in question, provided for in
Article 28 of the draft Law.

74. The ECHR does not explicitly regulate the allocation of the burden of proof; in this
regard, the ECtHR considered that “the Convention does not prohibit presumptions in
principle”*®. The fairness of a trial “is not vitiated on account of the prosecution’s reliance on
presumptions of fact or. law which operate to the detriment of the accused, provided such
presumptions are confined within reasonable limits which take into account the importance
of what is at stake and maintain the rights of the defence’®® . Another important safeguard is
the obligation for the court to evaluate all provided evidence carefully and objectively, and
base the forfeiture order on that evidence®'. In the Arcuri v. Italy case, the Court considered
“whether, having regard to the severity of the applicable measure, the proceedings in the
Italian courts afforded the applicants a reasonable opportunity of putting their. case to the
responsible authorities”. It found that “the italian courts were debarred from basing their
decisions on mere suspicions. They had to establish and assess objectively the facts
submitted by the parties and there is nothing in the file which suggests that they assessed

the evidence put before them arbitrarily’®.

75. Specifying evidential thresholds the authorities should meet in order to obtain actual
assets forfeiture in the legislation is therefore important, because it allows to ensure that
forfeiture of assets do not amount to unjustified interference with the examined person’s
right to peaceful enjoyment of his/her possessions or violate his or her right to fair trial or the
right to equality of treatment. It also creates uniformity, guarantees certainty and
predictability, and ensures that the legislature, not the judiciary, creates the rules that
govern the forfeiture process. This is particularly important in regimes with a judiciary
inexperienced in forfeiture and in situations in which corruption has permeated the
administration of justice.

76. The Commission also recalls the relevance of judicial discretion. According to Article
53, if the person under investigation (or the other affected party) fails to prove the lawful
origin of his or her property the court must move to making a forfeiture order. There may be
a range of (justified) reasons why such an inability to prove might arise and the court should
have a residual power to nevertheless decline to make an order if the interests of justice so
require. In the Phillips v. UK case, the ECtHR thus emphasized the competence of the
judge to use a discretion “not to apply the assumption if he considered that applying it would
give rise to a serious risk of injustice” (para. 43).

77. The draft Law under consideration does not specify in sufficient detail the evidential
threshold required for obtaining the actual forfeiture of presumably illegally acquired assets.
According to Article 51 of the draft Law “based on a reasoned conclusion made by the
director of the territorial directorate, the Commission shall decide to claim forfeiture /.../". It
is not clear whether such a “reasoned conclusion” is the same which served for requesting
the injunction or not.

78. Equally, the draft Law is silent as to the way in which the Court should apply the
statutory assumptions so as to avoid a possible ground of incompatibility with the human
rights standards, when deciding whether to order actual asset forfeiture.

' ECtHR, Arcuri v. Italy, Decision of 5 July 2001.

20 EGHHR, Butler v. UK, Decision of 27 June 2002, p. 8.
2 tpidem.

2 ECIHR, Arcuri v. ltaly, Decision of 5 July 2001.
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79. The Commission recommends to elaborate in more detail the evidential threshold for
requesting both the imposition of injunction on presumably illegally acquired property and
the actual forfeiture of that property, and the standard of proof.

H. The role of the prosecutor in the forfeiture proceedings

80. Article 53 §1 of the draft Law provides for the participation of the public prosecutor in the
forfeiture proceedings before the court. Also, the prosecutor's approval is necessary for
concluding a settlement agreement with the person under examination (Article 54 §3, see also
above para. 52).

81. In Bulgaria, like in some other Council of Europe member states, the prosecutor’s office
also have some non-penal law responsibilities: the Bulgarian Constitution provides that the
Prosecutor’s Office shall “ensure that legality is observed” by, inter alia, “taking part in civil and
administrative proceedings whenever required to do so by law” (Article 127.iv).

82. Opinion No 3 (2008) of the Consultative Council of European Prosecutors (CCEP) on
“The Role of Prosecution Services outside the Criminal Law Field” does not exclude a role
of the prosecutor’s office outside the criminal law field. It states that “The variety of functions
of prosecution services outside the criminal law field results from national legal and
historical traditions. It is the sovereign right of the state to define its institutional and legal
procedures of realisation of its functions on protection of human rights and public interests,
respecting the rule of law principle and its international obligations” (para. 31)%.

83. However, where the prosecution service is entrusted with functions outside the criminal
law field, these functions should be carried out in accordance with the number of principles:

“a. the principle of separation of powers should be respected in connection with the
prosecutors’ tasks and activities outside the criminal law field and the role of courts
to protect human rights;

b. the respect of impartiality and fairness should characterize the action of
prosecutors acting outside the criminal law field as well;

c. these functions are carried out “on behalf of society and in the public interest”, to
ensure the application of law while respecting fundamental rights and freedoms and
within the competencies given to prosecutors by law, as well as the Convention and
the case-law of the Court;

d. such competencies of prosecutors should be regulated by law as precisely as
possible;

e. there should be no undue intervention in the activities of prosecution services;

f. when acting outside the criminal law field, prosecutors should enjoy the same
rights and obligations as any other party and should not enjoy a privileged position in
the court proceedings (equality of arms),

g. the action of prosecution services on behalf of society to defend public interest in
non criminal matters must not violate the principle of binding force of final court
decisions (res judicata) with some exceptions established in accordance with
international obligations including the case-law of the Court;

h. the obligation of prosecutors to reason their actions and fo make these reasons
open for. persons or institutions involved or. interested in the case should be
prescribed by law;

i. the right of persons or institutions, involved or interested in the civil law cases to
claim against measure or default of prosecutors should be assured;

s Adopted by the CCPE at its 3¢ Plenary meeting, Strasbourg, 15-17 October 2008.
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j. the developments in the case-law of the Court concerning prosecution services’
activities outside the criminal law field should be closely followed in order to ensure
that legal basis for such activities and the corresponding practice are in full
compliance with the relevant judgments (para. 34)".

84. These principles were reconfirmed in the Joint Opinion of Consultative Counc;l of Judges
of Europe (CJCE) and CCPE on the relationship between judges and prosecutors™.

85. Similar considerations can be found in the PACE Recommendation 1604 (2003) on Role
of the public prosecutor’s office in a democratic society governed by the rule of law (para. 7.v).
86. The Venice Commission therefore recommends to reconsider the role of the prosecutor in
the civil forfeiture proceedings, and ensure that the above mentioned principles are respected.

I. Management of seized and forfeited assets

87. Creating an effective non-conviction based asset forfeiture system requires not only the
enactment of a comprehensive legislation, but also an organisational infrastructure to cope
with the many practical issues that occur when handling seized and forfeited property,
including the custody, safe storage, management, and disposition of such property. The
choice of the body in charge of seized and forfeited asset management is important for the
success of the forfeiture process as duties of the asset manager can be complex, requiring
familiarity with law, finance, business and real estate issues.

88. The Bulgarian draft Law is rather weak in this respect. In fact, it entrusts the Minister of
Finances with the power to appoint, on a case-by-case basis, “a public enforcement agent’
in charge of managing seized and forfeited assets (Articles 38 §1 and 56 §2). The money
deriving from the selling of the forfeited assets will go into the State budget (Article 56 §4).
89. The solution adopted by the draft Law under consideration does not seem appropriate
insofar as it makes difficult to ensure integrity, accountability and transparency in a forfeiture
process.

90. In this regard, the Venice Commission notes the G-8 “Best Practices for the Administration
of Seized Assets’®. Among the principles advocated by the G-8 are the following:

a) There should be a clear separation of duties such that no single person has authority
over all aspects of asset administration or if one person does have authority over
all aspects of asset administration, he or she should be fully accountable for its
actions to a higher body;

b) assets administration should be subject to an annual examination by independent
auditors, similar experts or otherwise in accordance with national law. The
examination may include the certification of financial records, and the findings
should be made available to the public, where appropriate;

¢) no one should receive a personal benefit or use seized property for personal
purposes.

91. The Bulgarian authorities have informed the Commission about the intention to introduce a
new paragraph in Article 56 providing for the establishment of a special fund for the deposit of
seized and forfeited assets. Such a fund would serve to encourage the development of
small and medium enterprises in the country.

24 Opinion No. 12 (2009), CM(2009), 15 December 2009, in particutar §§ 64-66.
*G-8 Lyon/Roma Group. Criminal Legal Affairs Subgroup, 27 April 2005, p.2.
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92. The establishment of a special asset seizure and forfeiture fund would be welcomed.
Such a fund can facilitate the effective disbursement of assets after they have been
forfeited, and has additional advantages related to the administration of seized assets.
Liquidated assets would be deposited into an interest-bearing account pending the outcome
of the forfeiture proceedings. Such a procedure may be particularly useful for the
administration of seized currency, which would not otherwise earn interest or would incur
unnecessary storage risks or costs.

93. In this regard, the Venice Commission also notes the Final Declaration of the G8
ministerial meeting in 2009%, which mentions the option for a State to allocate resources
diverted from organized crime for the sake of social utility. It stresses that such an option
would have a significant impact on gaining social acceptance of legal rules (“culture of
legality”) and in restoring the citizens’ confidence in the state institutions.

94. The Venice Commission therefore strongly recommends to introduce relevant provisions
ensuring the establishment of an asset seizure and forfeiture fund as well as of the adequate
structures for control and auditing of asset administration. Further, a particular attention should
be made to ensure that property offered for public sale is not purchased by exponents of
organized crime or by a man of straw of a the very person from whom the property in question
has been forfeited.

V. Conclusion

95. Corruption and organized crime are a threat to national security and stability; they
undermine the rule of law and negatively affect the state economy. Today, the threat from
organized crime is more spread out and more complex than in the past. As a result, it is
even more necessary to strengthen appropriate national measures for an effective fight
against these phenomena.

96. The Venice Commission is aware of the fact that the need for an effective seizure and
forfeiture of assets derived from illegal activities is one of the crucial questions in Bulgaria.
The issue is also topical in many other countries, which have also introduced or envisage to
introduce non-conviction based civil forfeiture.

97. The Venice Commission recalls however that, despite their justified purpose, non-
conviction civil forfeiture proceedings must be devised and carried out in compliance with
the Bulgarian Constitution and taking into account European standards concerning the rule
of law and respect for human rights.

98. The new draft Law is an expression of the will of the Bulgarian authorities to introduce a
new means of combating corruption and organized crime. As such, the Venice Commission
welcomes and encourages the efforts of Bulgaria in this direction.

99. However, extending the scope of application of the draft Law also to “illegal (i.e. not
only criminal) activities”, i.e. certain offences under the Customs Act, the Prevention and
Disclosure of Conflict of Interests Act, and under the Publicity of the Property of Persons
Occupying High State Positions, is only possible provided that the guarantees provided in
the ECHR and in the Bulgarian Constitution are always carefully respected.

% Final Declaration, 30 May 2009, p.5.
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100. The draft Law, in its current wording, presents a certain number of shortcomings and its
implementation may result in the infringements of fundamental rights guaranteed by the
Bulgarian Constitution and the ECHR. In this respect, the Venice Commission makes the
following key recommendations:

. formulate the general and public interests, the aim and purpose of the new law in a
more precise and exhaustive manner,;

. introduce the requirement of a qualified (two-third) majority for the election of the
Deputy Chairperson and two members of the IAA Commission by the National Assembly;

. introduce the obligation of the IAA Commission to obtain a court order for requesting
certain information and documents from the examined persons;

. provide for the right to a legal counsel during questioning by the Commission’s
authorities;

. clarify and strengthen the procedural safeguards contained in the draft Law,

particularly the applicable evidential threshold, standard of proof and safeguards for the
protection of third parties’ rights;

. reconsider the role of the prosecutor in the forfeiture proceedings and ensure it
complies with the European standards concerning the rule of law and respect of human
rights;

. introduce relevant provisions ensuring the establishment of an asset seizure and
forfeiture fund as well as of the adequate structures for control and auditing of asset
administration.

101. The Venice Commission remains at the disposal of the authorities of Bulgaria for any
further assistance in this matter.
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1. | have read the three opinions prepared to date by Mr Johan Hirschfeldt and Mr
Guido Neppi Modona and adopted by the Venice Commission and note the developments
that have occurred in the draft laws prepared by the Bulgarian authorities in taking account
their comments. As regards the Fourth (and latest) revised draft law now under examination,
| consider that a number of important issues still remain to be resolved.

2. In addition, | would observe that the Fourth draft law is a complex piece of legislation
and far from easy to understand containing many difficult legal concepts. It also appears to
be a very controversial draft law and, in my opinion, a further meeting with the Bulgarian
authorities would help to clarify matters that have arisen since a previous meeting. It may be
that certain of the issues identified below can be explained satisfactorily or that they only
arise because of translation issues.

Election of the Commission

3. It is noted that the Fourth draft law does not require that the Deputy Chair and two
other members of the Commission be elected by a two-thirds majority of the National
Assembly as was required by the Third draft law Article 4 and as was recommended by the
Interim Opinion at paragraph 46. It is recommended that this qualified majority rule be re-
instated. It is exiremely important that the Commission in carrying out all of its activities be
and be seen to be impartial. The whole purpose of this law is to address crime and
corruption and any widespread belief that the Commission itself was not impartial would
undermine it completely. In circumstances where there is a history of corruption within the
public administration, it is especially important that the implementation of this draft law be
above suspicion.

4. Chapter Two sets out the rules for the establishment of the Commission,
appointment of its members and supervision. It is important that the Commission's activities
be visibly supervised by the National Assembly to insure its credibility with the public and
with persons with whom it has dealings. This also applies to authorities referred to in Article
10 i.e. the directors and inspectors of territorial directorates who are the Commission
authorities who identify relevant assets. Consideration might be given to providing
specifically that the supervision of the Article 10 authorities also be subject to the same
standing committee of the National Assembly that supervises the Commission itself. The
implementation of this law should be closely and regularly monitored to ensure that it
actually achieves its purpose in an appropriate fashion consistent with constitutional and
human rights standards. Monitoring is especially important in the case of a law such as this
which operates in favour of the state and which contains legal presumptions and which
transfers the burden of proof from the state o the respondent/defendant.

Examination of Origin of Assets by the Commission

5. Article 20 of the Fourth Revised Draft Law differs from Article 20 of the Third draft law
in response to the Venice Commission Final Opinion adopted in October 2010. This is the
Article in both draft laws which prescribes the assets whose sources may be examined by
the Commission. In the Third draft law it would appear from Article 23(1)2 that the
Commission may only initiate proceedings to examine the source of assets where the
person whose assets are to be examined is already "constituted as an accused” pursuant to
one of the offences listed in Article 20(2)1. This would mean that the Commission "cannot
initiate seizure and forfeiture proceedings before the court if there is not, at least, a pre-
criminal proceeding started. This remains true even when the examination has actually
identified the lack of correspondence between the value of the assets acquired and the
income of the examined person or his or her family members™. In the Third draft law the

' CDL-AD(2010)30 paragraph 10
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circumstances where assets were assumed to be acquired through “iflegal activity” were
specifically set out in article 20(2) and included specified offences and circumstances where
“effective administrative acts” existed against the relevant person under specified legislation.

8. Now in the Fourth draft law, the Bulgarian authorities have amended the terms of
Article 20 to provide that the Commission may institute proceedings to identify the origin of
assets “for which there is a doubt that it has been acquired as a benefit from criminal or
another illegal activity”. This phrase "criminal or another illegal activity” is defined in the
Fourth draft law to mean “all activity effected in the territory of the Republic of Bulgaria or
abroad which is constituted as a criminal offence or administrative violation under the
Bulgarian law.” One might assume from this that "illegal activity” equates to "administrative
violation." However this is not explicitly stated.

7. Other undefined phrases are used in the Fourth revised draft law in addition to the
defined phrase “criminal or other illegal activity”. It is thus not always clear what different
activities are intended to be covered by the various terms used i.e. by “criminal activity”
when used on its own (e.g. Article, 22(1), 23(2), 25(5), 46(1)2), “illegal activity” when used on
its own (e.g. Article 24), the defined “criminal or [anjother illegal activity” when used on its
own (e.g. Article 20(1)1, 46(1)1) and finally “criminal or fan]other illegal activity” when used in
conjunction with “criminal activity” (e.g. Article 1(1), 20(2)). The difference between “criminal
activity” and “illegal activity” is not made clear in the definition or elsewhere in the draft law®.

8. The “Reasons” at the end of the Fourth draft law, which it is assumed do not form
part of the law, state that "unlike the existing law, the forfeiture of assets acquired through
criminal activity is not preceded by a conviction that has entered into force which is what is
identified with the civil forfeiture mechanism ...the proceedings develop and are finalised
before there is a conviction in force for a crime...”

9. It is also important that it be clear from the draft law whether the legislative intention
is that the property in relation to which the Commission may institute proceedings for
identification of the origin of assets is or is not required to be connected to specific,
identifiable crimes and or other specific, identifiable illegal activity. The draft law is, in certain
respects, unclear in relation to this core matter.

10. It is understood that Irish® and other legislation has provided a basis for this draft law.
In the Irish law “’proceeds of crime’ means any property obtained or received at any time
(Whether before or after the passing of [the] Act) by or as a result of or in connection with
criminal conduct”. “Criminal conduct” is defined to mean “any conduct.. .which constitutes an
offence or more than one offence™ and includes conduct outside the State which would
constitute an offence. It has been held by the Irish Supreme Court that the targeted asset
does not need to be linked to a particular offence and that the Act would be “useless and
unworkable” if so interpreted®. In this case the police officer gave evidence as to the nature
of the criminal activities allegedly committed by the respondent and the funds claimed to
have been obtained thereby were identified as the source or funding for the purchase and
development of the property which was frozen. Part of the evidence was hearsay which

- evidence is expressly admissible under the Act. The drafting technique used in the provision
was explained as follows: “the word ‘crime’ is not preceded by a definite or indefinite article
and this clearly indicates that it is the legislative intention that the Act should have
application in circumstances where the plaintiff is unable to show a relationship between the
property alleged to be the proceeds of crime and the particular crime or crimes.”

2 An undated paper addressed to the President of the National Assembly, the Prime Minister, the Ministry of
Justice and the Venice Commission from various attorneys, representatives of legal academia and human rights
activists makes the point that there is no clear definition of the concept of “illegal activity” and that its
interpretation is left entirely to the discretion of the Commission established under the draft law.

® CDL-AD(2010)010 paragraph 21

* Proceeds of Crime Act 1996 section 1 as amended by Proceeds of Crime (Amendment) Act section 3(a)(i)
*McK v. A.F. [2005] 2 |.R. 163 at 169

24
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11. Chapter Three of the Fourth draft law sets out when the Commission shall institute
proceedings to establish the origin of assets. Article 20 would appear to be a general
provision and the specific circumstances in which the Commission is required to institute
proceedings are governed by the subsequent Articles of the Chapter. Article 21(1) provides
that the "Commission shall institute proceedings to establish the origin of the assets of a
person who has been constituted as an accused for an offence...under [specified crimes] of
the Criminal Code..." In this case the Commission institutes proceedings at the point when
the person whose assets are under investigation has been charged with a relevant criminal
offence. It is stated at Article 21(2) that such proceedings shall be instituted "...fo estfablish
the origin of the assets of a person against whom penal proceeding have not been instituted”
(emphasis added) where there is a technical reason for not having instituted proceedings
such as that an amnesty has been introduced or a possible accused has died or a time limit
for prosecution has expired. Article 21(3) requires the Commission to institute proceedings
where the criminal proceedings have been suspended for specified reasons. In all of these
cases no trial or conviction is required before the Commission institutes proceedings to
establish the origin of assets but generally the owner of the assets must be charged with one
of the specified criminal offences unless the exceptions in sub-Articles (2) or (3) apply and
the assets are therefore connected to specific, identifiable crime.

12.  Article 22 provides that the "Commission shall institute proceedings to establish the
origin of the assets of a person [or legal person] for which there are sufficient data that it
possesses or has obtained assets acquired through or. in connection with criminal activity of
another person regardless of the implementation of the penal responsibility of the
perpetrafor.” In these cases there is no requirement that a conviction has been secured
against the”...other. person’l"perpetrator’ when proceedings are instituted though it is less
clear whether a criminal prosecution is required to be commenced and therefore whether a
specific identifiable crime relating to the "...other. person/'perpetrator” is required. It is
recommended that this be clarified.

13. Under this section it is only assets obtained through “criminal activity” that can be
investigated as distinct from assets obtained through “criminal or other illegal activity” as
defined. It is not clear why assets obtained through “other illegal activity” are excluded from
investigation under this Article or, as pointed out in paragraph 5 above, were it to be
included, what activity “other illegal activity” would comprehend.

14. Article 23(1) permits the Commission to institute proceedings relating to crimes and
criminal activity carried out abroad where there is “an act of a foreign court concerning any of
the [specified] crimes, recognised under the procedure provided for in the Criminal
Procedure Act”. Article 23(2) provides that the Commission may institute proceedings “where
there have been identified assets acquired from criminal activity or assets acquired through
or in connection with criminal activity carried out abroad”. It is unclear whether charges must
only have been brought or whether convictions must be secured before the Commission can
take proceedings in these cases. It is noted that only “criminal activity” is covered under this
Article and the considerations referred to in paragraph 5 above apply.

15. Article 24 permits the Commission “fo establish the origin of concrete assets for
which there are data that they have been obtained as a benefit through or in connection with
illegal activity...” This is the first occasion on which the phrase “illegal activity” is used on its
own rather than as part of the phrase “criminal or other illegal activity” which is specifically
defined in the draft law. It is not clear therefore what is intended to be comprehended in the
phrase “iffegal activity” in this Article.

16. It is not stated in this Article who is the person to be examined. Presumably it is
intended that the person to be examined is the person who has obtained the benefit from the
illegal activity. This should be clarified.
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Injunctions

17. It has not been made clear in the draft law whether examination proceedings before
the Commission and applications to court for an injunction are made on notice to the person
in possession of the assets or ex parte. This should be clarified.

18. Article 46 (1) provides the two circumstances in which the Commission may present
an application to the Court seeking an injunction by way of attachment or garnishment or
appropriate measures on assets on the basis of a report provided by the Director of the
territorial directive. An injunction can be sought where it has been established that:

"1. There is a concrete benefit acquired through or in connection with criminal or
another illegal activity;

2. The value of the assets ... substantially exceeds the net income of the
examined person and of histher family members... wherefrom it can be reasonably
assumed that the assets have been acquired from criminal activity.”

The word "or” should be inserted between 1 and 2 above so as to clarify that these
are alternative bases for the imposition of an injunction. (This may in fact be clear in
the Bulgarian original of the draft law but it is not clear in translation.)

19. Under Irish civil forfeiture law proceedings are always taken against a person on the
basis that the "person is in possession or control of ... specified property... that...
constitutes, directly or indirectly, proceeds of crime, or ... specified property that was
acquired, in whole or in part, with or in connection with property that, directly or indirectly,
constitutes proceeds of crime..." (Emphasis added.) A proceeds of crime application must
therefore have a respondent who is in possession of or control of the asset (not including
possession by the police, revenue or a receiver). This is because proceeds of crime
proceedings are proceedings "in rem" involving civil restraint of property which can ultimately
result in forfeiture if the assets are not returned or otherwise disposed of.

20. Pursuant to Article 48(2) an injunction is granted where evidence establishes "that
the person... has acquired, possesses or controls" specific assets from criminal or other
illegal activity or has acquired assets from criminal activity shown by a substantial lack of
correspondence between assets and income of the person and his or her family. Since the
purpose of the injunction and, ultimately, forfeiture is to restrain the asset in favour of the
State then possession or control would appear to be the appropriate basis for proceeding as
distinct from acquisition. A person who has acquired property from criminal or other illegal
activity might well not be in possession or control of it after a certain point. It can be noted
that under Irish law the fact that a person in possession or control of the property against
whom an order is sought may not himself or herself have been involved in criminal activity or
aware that the property constituted the proceeds of crime. However this would not prevent
the court from making a freezing order unless it was satisfied that there would be "a serious
risk of injustice”. Consideration might therefore be given to limiting the persons against
whom injunctions and forfeiture may be sought to those in possession or control of the asset.

21. Article 48(2) sets out the circumstances where the Court shall grant the injunction
requested. One of these is that, in the absence of the injunction, "it will be impossible or
difficult to exercise the rights under the court's decision..." It is not clear what "rights” are
involved here, though maybe assumed that they involve matters that arise in relation to
getting in the assets and on forfeiture.
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Forfeiture
22. 1t is noted that Article 80 makes respondents in the proceedings "the person under.
examination” and the persons who would be considered third parties to whom the examined
person had transferred assets (cf Articles 78(1), 79, 80 and 85) and these persons are
potentially subject to forfeiture under the draft law.

23. Article 92 sets out the evidence that the Commission shall provide in forfeiture
proceedings including evidence of lack of correspondence between assets and income and
of knowledge or assumption of third parties that the assets may have been acquired through
criminal or other illegal activity. However, none of this evidence should be conclusive and
the possibility of counteracting it by evidence called on behalf of the defendant must be
available. The evidence of the Commission must create only a prima facie case which may
be answered by the defendant with a credible explanation as to how he or she lawfully came
into possession or control of the property. This is the position in the Irish Proceeds of Crime
law®. The role of the court in assessing evidence is all-important.

24. It would clarify matters if Article 93 expressly stated which presumptions may be
disregarded by the court where there would be a serious risk of injustice. Alternatively, this
provision should be included in the specific article on each occasion in which the
presumption arises. it is essential that the court have the appropriate discretion in order to
do justice in matters before it and specifically not to make orders against defendants where
the presumption of a criminal or illegal origin of assets is rebutted.

8 McK v H. & H Supreme Court 28 November 2006
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1. In the final opinion on the Bulgarian third revised draft law, adopted by the Venice
Commission at its 84" Plenary Session (15-16 October 2010), the Commission commended
“the fact that the third revised draft law... has followed most suggestions previously expressed
by the Commission” (§ 6); among the conclusions, the Commission welcomed “the efforts
made by the Bulgarian authorities to respond to its observations and recommendations... and
acknowledges the fruitful co-operation between the Bulgarian Ministry of Justice and the Venice
Commission, which has brought the third revised draft Law even closer to the practice in other
countries while ensuring the respect for fundamental rights and freedoms” (§ 42). It has also
expressed hope that “this draft law will soon be adopted by the parliament of Bugaria”.

2. In the October Plenary Session it was said that there were reasons to believe that the third
revised Bulgarian draft Law and our draft final opinion would have been the last ones. In fact,
the core matter and the most critical issue of the draft Law — that is, the scope of application of
the civil forfeiture only to assets acquired through criminal activities or extended to assets
related to other illegal activities - was settled in a reasonable and fair way.

Following the two main suggestions of the Venice Commission, the third Bulgarian draft Law (1)
extended its scope of application to assets of illegal origin not necessarily linked to criminal
activity, and (2) guaranteed the proceedings of the Commission through the implementation of
the right of defence and judicial control on critical acts, as search, seizure, and the examination
of the suspect.

3. In particular, art. 20 (2) 2, 3, 4 empowered the CEPAIA to carry out investigations also in
case of a specific administrative violation of the Custom Act, the Law on Prevention and
Disclosure of Conflict of Interest, and the Public Disclosure of Senior Public Official Act (a
possibility provided for in the first version of the Bulgarian draft Law).

4. The favourable opinion expressed by the Venice Commission in October 2010 cannot be
shared with respect to the fourth revised draft Law. Without reasons that are clear to me, the
disposition and the systematic order of the text are deeply upset, and it becomes very difficult, if
not impossible, to compare it with the previous versions of the draft Law.

By this point of view | subscribe to the general remarks of Mr. Hirschfeldt (in particular, § 1-5).
Like Mr. Hirschfeldt, | also believe that new actors (for instance, the legal department of the
Council of Ministers and the legal commission of the National Assembly) intervened in the
Bulgarian law-making-process but in the absence of any official documents it is difficult to
understand the reasons of this new disposition of the draft Law. In this regard, the document
“Annex 16 — Reasons to the draft Law” is rather generic and the explanations of the changes,
prepared by the vice Minister Mrs Petrova, only cover some articles.

5. After having assessed the three subsequent versions of the Bulgarian draft Law on forfeiture
- all of them strictly related — and adopted two interim and one final opinion, the Venice
Commission has been asked to examine and evaluate a deeply different fourth version, whose
chapters seem to be written by different hands. As Ms Flanagan pointed out, fundamental
juridical concepts, as for instance “another illegal activity”, “other illegal activity”, “illegal activity”,
used alone or in conjunction with “criminal activity”, are not clearly defined and may be used in
different meanings (see Flanagan comment, § 6-10, 15). This implies uncertainty and
confusion on essential notions, | would say the core matter of the draft law, in violation of the
principle of legality.

In fact, it would be necessary to rewrite a large part of the draft law.
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6. Moreover, the fourth draft law appears to worsen the previous versions. Let me give only two
examples: Art. 4 (3) of the third draft law provided for a qualified majority of two thirds for the
election by the National Assembly of the deputy President and two members of the CEPAIA.
This provision, which had strengthened the democratic and representative character of the
CEPAIA and its independence (see also Ms. Flanagan comment, § 3), disappeared in this
fourth draft law, without any explanation. The provision would have made the procedure easier
for the necessary amendment of art. 81 § 2 of the Bulgarian Constitution.

Second, as mentioned above (§ 3), art. 20 of the third draft law explicitly provided for the cases
in which the scope of the law is extended to illegal activity, i.e. the administrative violations
under the three specific Bulgarian laws strictly related to the possibility of acquiring assets
through illegal activity. Now art. 24 (1) of the fourth draft law talks generically of assets obtained
“through or in connection with illegal activity”, without any reference to the violations of specific
administrative laws. In so doing, art. 24 could violate the principle of legality, for the absolute
vagueness and uncertainty of the notion of “illegal activity”.
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