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06sBsIBaHe NPOTUBOKOHCTUTYLIMOHHOCT Ha pasnopenou ot JaHbyHus

npouecyaneH kogekc (OB, 6p. 103/30.11.1999 r.)

Ha ocHoBaHune un. 149, an. 1, 1. 2 ot KoHctutyumsita

YBAXKAEMU rOCNOJA KOHCTUTYUVOHHU Cbani,

Monum fa npuvemeTe 3a pasrnexgaHe NCKaHeTo HY 1 Aa 06sBuTe 3a
MPOTUBOKOHCTUTYLIMOHHN NMOCOYEHNTE B NCKAHETO Pasnopeadu OT AaHbyHUS
npoLlecyaneH Kogekc, npuet ot 38-oto HapoaHo cv6paHune Ha 17.11.1999 r.
(OB, 6p. 103/30.11.1999 r.).

YBAXKAEMU roCnogA KOHCTUTYUNOHHU CbOui,

1. Monum ga 06sBuUTe 3a NPOTUBOKOHCTUTYLMOHHA pasnopendaTa Ha
un. 8 ot aHbuHua npouecyarneH kogekc (AMK).

B Tekcta ce BbBEXOA W3UCKBAHE MPEANOXXEHMsTa 3a NPOMEeHU B
3aKOHOMATE/NCTBOTO, OTHACSLWM Ce A0 AaHbyHaTa MonuTuka unu sacsraiiu
Ae/HOCTTa Ha [aHb4yHaTa agMUHUCTpauusi, 3afgb/DKUTENHO pa  ce
npugpy>kasaT OT oueHka Ha MrUHUCTepCTBOTO Ha GUHAHCUTE U CTAHOBULLE
Ha [pgaHb4yHaTa agMuHMUCTPaums. TekCTbT € B Mpsko NpOTMBOpe4Yne C
KOHCTUTYUMOHHNA  TEKCT Ha 4n.87, rapaHTMpal, Ha  HapopHWTe
MPeAcTaBMTENM NPaBO Ha 3akoHogaTenHa MHAULMAaTNBA, YNpPaXKHABAHETO Ha
KOETO He € O0BYyClOBEHO OT KakBWTO M [a 6uno npeasaputenHi Unm
nocreasall U3NCkKBaHus. YNpa)KHABaHETO Ha NPaBOTO Ha 3akoHopaTenHa
MHULMaTBa B epHa raprnameHTapHa penyébnvka He Moxxe pa 6bge
MOCTaBAHO B 3aBWCUMMOCT OT akT Ha opraHM Ha W3nbAHWTEeNHaTa BhnacT.

Pasnopep6ara npoTnsopeun Ha un. 87, an. 1 oT KoHctutyuusaTta.llprnetust
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TEKCT e B MnpoTreopeune n c un.62 or KoHCTUTyumsita U C npuHuuna Ha
pasfnenexHne Ha BnacTure.

2. Monum aa 06s1BuTe 3a NPOTUBOKOHCTUTYLIMOHHA pasnopenbara Ha
un. 14, an. 2 AMNK oTHOCHO udpasa ,o0cBeH B caydaume, Kkoeamo U3pU4HO CbC
3aKoH € npegBugeHo me ga ce crbupam no pega Ha mo3u KOogekc ",

CTaBa gyma 3a YaCTHW ObP)KaBHN U OGLLMHCKM B3eMaHus, 3a KOUTO
HE € Bb3MOXHO CbC 3aKOH [a Ce npeaBwkaa npuBuiernposaH pen 3a
peann3auna oT rnefHa Touka Ha npouenypa, AoKasaTencTBeHn CPeacTsa n
np., KAKbBTO CE YCTaHOBABA 3a Ny6nMYHUTE ObP)KaBHW B3emaHus. Bceku
3aKOH, KOWTO 641 MOCTaHOBWUI TakaBa NpPUBWUIErus 3a YacTHWUTE, OBLUHCKU
WM ObPXKaBHN B3eMaHusi, € MPOTUBOKOHCTUTYUMOHEH B Ta3uW My YacT
nopaan npoTtnsopedne ¢ un. 17, an. 1 n 3 ot KoHctutyumaTa. MHoOrokpaTHo
KOHCTUTYUMOHHUAT Cbf € ThiKyBas Tesn pasnopenén n B CBOW peLleHus ce
€ npou3Hacsn 3a MbiHa PaBHOMOCTABEHOCT Ha pasnu4yHuTe BUOOBE
COBCTBEHOCT .

MpPOTNBOKOHCTUTYLMOHHO € Obp)KaBaTa fa yCcTaHoBsiBa npuBUieruy
OTHOCHO MNpuTeXaBaHaTa OT Hes 4acTHa CO6CTBEHOCT. Tosa nocTass B
HEePaBHOCTOMHO MOSIOXEHWE APYrUTE BUAOBE YacTHa COGCTBEHOCT, KOETO €
KOHCTUTYLMOHHO HedonycTimo, ole noseve, ye B an.3 Ha un. 17 ce
nporrnacssa MPUHLMIMBLT, Y€ YacTHaTa CO6CTBEHOCT € HernpukocHoseHa. A
HAMAa CbMHEHNE, Ye BCSKa NMPUBUSIErMS OTHOCHO pPeXxuma unn peanvsauumsTa
Ha yvacTHaTa ObpXKaBHa COGCTBEHOCT Ha MpPaKTMka Ce OCbLEeCTBsBa 3a
CMeTKa Ha ApYyruTe BUAOBE YaCTHA COBCTBEHOCT, YNATO PEXXMM N HAYMH Ha
peanu3auuns octasa no T.Hap. 06w peg.

Nckankn obsiBiBaHe MPOTUBOKOHCTUTYLIMOHHOCTTA Ha TO3M TEKCT,
MONMM BW da umate npensua noctosHHata npaktnka Ha KC no Bbripoca,
oTpaseHa B peleHmsa Ne 19/1993 r. no k.g. Ne 11/1993 r. , Ne 6/1996 r., ro K.A.
Ne 31/1995 r., Ne 22/1996 r. no k.a. Ne 24/1996 r., KakTo 1 €AHO OT nocnegHuTe
pelwenns Ha KC - Ne 17/1999 r. no k.a. Ne 14/1999 r. (OB, 6p. 113/1999 r.).

3. Monum fa 06s1BMTE 3a NPOTUBOKOHCTUTYLMOHHA pasnopenéaTa Ha
un. 45, an. 5 ANK.
Pasnopen6ara HakbpHsBa KOHCTUTYLMOHHOTO MpaBO Ha 3ailiuTa, a

CbllO Taka OCHOBHUTE MPUHLIANW Ha npaBOBaTa AObp)Kaba. OtkasBa ce



Bb3CTAHOBABAHE HA CPOKOBETE 3a MofaBaHe Ha >Kanbu MpoTUB AaHbuHU
aKToBe, C KOWUTO Ce onpejensaT, W3MeHAT WM npvixsawar [aHbuHn
3a0b/DKEHNs, KakTo 1 aKToBe, C KOUTO Ce OTKassa UANOCTHO WA YacTUUHO
Bb3CTAHOBABAHETO Ha BHECEHW AaHbuu WM ApYyrn cymu, Korato Tosa €
npensuaeHo CbC 3aKOH.

WMHCTUTYTLT Ha Bb3CTAHOBSABAHETO HaA CPOKOBETE € yHuBepcaseH 3a
usnara npaeBHa cucrtema. Ton 6e3YCnoBHO Ce npunara BbB BCUYKN OPYru
npouecyanHn HopmaTueBHu aktoBe (cpasHu MK wnu un. 25, an. 2 3AIN).
N3KnouBaHETO Ha TO3W NPUHUMM B XUNOTE3NUTE, onnucaHu B asn. 5, Hapylwasa
OCHOBEH MPUHLUM Ha NpasBoTO, KOETO BNu3a B NpoTUBOPEeune 1 C npuHumna
Ha npasoBaTa abpxasa (un. 4 ot KoHCTUTYUMATa), a ChLUO Taka Hapylwasa U
epEeKTMBHOTO OCbLLECTBABaHE Ha NPasBOTO Ha 3alwuTa, npornaceHo B us. 56
oT KoHcTuTyuusita. JlunceaT KakBuTO W Aa 6uno KOHCTUTYUMOHHOMNPAaBHU
OCHOBaHMA, KOUTO fOda o060CHOBaBaT NPMETOTO  U3KIIOYEHME  OT
06LLOBaANMMOHUA  MPUHLUUMT 332 Bb3MOXXHOCT OT Bb3CTAHOBABAHE Ha

npouecyaneH CpoK npu KoHCTatnpaHu 06EKTNBHU npuynHW 3a NponycKaHeTo

my.

4. Monum BM Aa 06sBUTE 3a NPOTMBOKOHCTUTYLMOHHA padnopenéara
Ha un. 71 OMNK B vacTra My, C KOSITO € MpedBMOeHO, 4Ye akToseTe 3a
oTnaraHe, crmpaHe U Bb306OHOBSIBAHE HA OaHbYyHa PEBU3VS HE MOoAiexaT Ha
o6XKarnBaHe.

B cnyuyas cbwo ca HapyweHn NPpUHLMNUTE Ha npaBoBaTa Obpkasa U
npaBoOTO Ha 3awmTa, 3aWOoTo ca OCTaBeHn 6e3 ePeKTUBHO YNpaXkKHABaHe Ha
TakoBa MpasBO [EnCTBMS, KOUTO MoraT ga Ce OTpassT CblieCTBEHO B
uvyuwiectTseHata cdepa Ha 3agb/DKEHOTO nvue (maHbyHua cybekT). [pu
HeoG>XanBaeMoCT Ha Te3n [OeWcTBMs NpU OoTnaraHe WM crvpaHe Ha
NMPOV3BOACTBOTO 3a OaHbUHWUS CYOEKT Bb3HMKBAT peguua He6raronpusTHU
UMYLLECTBEHMU TMOCNeanun: TekaT JIMXBW, Cb3aaBa Ce CbCTOAHME Ha
¢bvHaHcoBa HEM3BECTHOCT U HEOMNpPemeneHoCT, Hapywasa Ce HEerosoTo
po6bpo wume U Ap. Bcuuko TOBa 06OCHOBaBa NpaBHUA UHTEpec
pasnopexpnaHvsaTa 3a oTnaraHe, crvpaHe U Bb306HOBSIBAHE Ha OaHbyHaTa
peEBM3MS da Morat ga ce obxanBaT Taka, KakTo TakoBa ob)kansaHe e

NMpeaBvaeHo B APYri NpouecyarnHi 3akoHW MpU crvpaHe, npekpaTtssaHe U



Bb306HOBSIBAHE Ha NMPOW3BOACTBO, Hanpumep B ITIK (un. 185). B npoTuseH
cnyvaii ce Hapylwasa KOHCTUTYLIMOHHOTO NpaBo Ha 3aluta 1 NpuHLMnuTe Ha

npaBoBaTa AbpKasa - Hapylwenne no un. 4 n un. 56 ot KoHcTutyuusTa.

5. Monum ga 06siBUTe 3a NPOTMBOKOHCTUTYLMOHHA pasnopeaéaTa Ha
yn. 87, an. 2, 7. 3 ANK, cbrnacHo KoATo ce AomnyckaT NMCMEHN 06SICHEHUsT OT
TPeTn nMua 3a ycTaHoBsBaHe Ha GakTM W O06CTOATENCTBa, 3a KOouTo
OAHBbYHUAT CYBEKT HE € CbCTaBW U M3aan AOKYMEHT, KoraTo € 6un ajTbKeH
[a ro CTopu Unin € CbCTaBWU JOKYMEHTUN C HEBSIPHO CbAabpXKaHue.

B cnyuyas ce Hapywasa npasoTO Ha 3alluTa BbB BPb3Ka C npasHaTta
cuna 1 pepa 3a ocropsaHe Ha NUCMEH OOKYMEHT, KOWTO Ceé MoAYuHsBa Ha
CTPpOro ornpepeneHy npouecyanHu npasuna. He moxe ToBa ocnopsaHe fa
cTaBa C MUWCMEHW rnokasaHWsa Ha TPeTWu nuvua, ole rnoBeye kKarto ce uma
npeasma n HeebmkacHaTa 3awmTa cpelwy [daBaHe Ha HegoCTOBEepHWU,
HETOUHN W HESICHW NokKasaHns OT Takusa TPeTy nuua, KOUTO B NOBEYETO OT
cryyauTe e 6bAaT 3anHTepecyBaHn OT U3X0AA Ha AaHbYHOTO pascnenBaHe,
KOETO OOWKHOBEHO C€ MpPOBEXAa MO OTHOWEHWEe Ha TEeXeH TbProBCKU
napTHbOP WM KOHKYypeHT. HapyweHueto e Ha un.4 u un.56 ot
KoHcTutyumaTa.

6. Monum Bn fa 06sBUTE 3a NPOTMBOKOHCTUTYLMOHHA pasnopenéara
Ha un. 106, an. 1 ANK, kakto nun.241, an 3 1.2 n 1.3.

Pasnopenbute ca B npoTmBopeune ¢ uil. 33 oT KoHCTuTyuusTa, Tbi
KaTo 0BUCK U NPETbPCBaHE, KOraTo cTaBa ayMa 3a XXKWnlle (a B TeKCTa He e
Ka3aHO KakbB OOEKT Lie MOoAJIeXXN Ha TakmBa AENCTBUSA), MOXEe fa ce
MoCTaHOBW €OWHCTBEHO OT CbhaeGeH opraH. bes CbmHeHue opraHuTe Ha
AaHbyHATa agMUHNCTPaUNs He ca TakuBa opraHn. Te He moraT ga 6baaTt u
NPUPABHEHN U CbC 3aKOH Ha TakuBa opraHu, JOKOMKOTO CbAebHUTe opraHn B
cboebHata cuctema ca ycrtaHoBeHM ¢ KoHctutyumaTa, B Tosu Bupn
pasnopenébute N Ha AseTe anuHen Ha un. 106 OAMNK ca B npoTuBopeyne c
yn. 33, an. 2, un. 117, an. 1, un. 119 u un. 128 ot KoHcTUTyUMATA.

C Nopo6HN NpaBoMOLUUST HA OPraHWTe Ha AaHbyHaTa aaMUHUCTPaLMS
€ Bb3MOXXEH NPou3Bo. B TEXHUTE AENCTBNS 1 3110ynoTpeba ¢ BracT, KOETO e

npsiko npoTtmeopeumne ¢ un.57 an.2 oT KoHcTuTtyumaTa.



7. Monum ga 06siBUTE 3a NPOTMBOKOHCTUTYLMOHHA pa3nopeadara Ha
un. 108, an. 8 nun.109, an.7 ArkK.

B Tasn pasnopen6a e npeasuaeHo, ye GpakTUYecKuTe KoHcTataumun B
OaHbUYHUS PEBU3WOHEH akT B MPOM3BOACTBOTO MO 06XKansaHeTo My ce
cunTaT 3a BEepPHW 00 O0Ka3BaHe Ha MpoTUBHOTO. U ¢ Tesu pasnopendu ce
HapyllaBa OCHOBEH MpuHUWN Ha npasoBata [Adbpkasa (.4 oOT
KoHCcTuTyumsTa) M npasBoTo Ha 3awuta (un.56 oT KoHcTutyuusTa),
LOKOJIKOTO Ce Cb3aaBa Hamb/HO NPOTUBOKOHCTUTYLIMOHHO eAHa Npe3ymnums
3a JOCTOBEPHOCT Ha KOHCTATaLUMUTe Ha PEBN3VNOHHUA akT. Takosa AencTene
U cuna Ha KOHCTaTauuuTe Ha akTa He MOXKe Oa Ce ycTaHOBsiBa Nopaau
NnpaBHOTO ecTecTBO Ha To3um akT. CraBa pyma 3a uvHAMBUOYyaneH
aAMUHUCTPATUBEH aKT, KOWTO nopsiexxu Ha o6xxansaHe. B npoussoAcTBOTO
Nno 06)KanBaHeTo Le Ce NPELEHsIBa Ha 060 OCHOBaHUE JOCTOBEPHOCTTA Ha
KOHCTaTaLunTe KaTo ce rnpeLeHsaBaT NpUunoXXeHuTe KbM HEro noKkasarterncrsa.
PeBM3NOHHUAT akT B Cnyvyas He MoOXe p[a Obae egHOBPEeMEeHHOo U
nHOMBUaYyaneH agMUHUCTPATUBEH akT, U oKasaTercTBeHo cpeacTso. Tosa e
abCcypOoHO CMecBaHe Ha ABe pasnuyHu npasHu ¢urypu, nopaau KoeTo
rnogo6Ha pasnopenbda NpoTUBOPEUN Ha NPUHUUMATE Ha NpasoBaTa Abprkasa
(un. 4 ot KoHcTutyuusta). OT gpyra cTpaHa 3fernoctaBs Ce NpasBoTO Ha
3allnTa, Tbi KaTo OaHbUHUAT CYBeKT lie TpsabBa aa obopsa HEOBOCHOBAHO
cb3ganeHu npe3yMmnumu 3a UCTUHHOCT. Bcsika aHanorus cbC 3akoHa 3a
(GUHAHCOBMWSI KOHTPOM 11 CbCTaBEHWS MO HEro PEBU3NOHEH akKT € HeyMecTHa.
He HaBnusame B CbOGpPaXKeHUs JOKOMKO MbK K CamMusiT TEKCT OT 3akoHa 3a
GVHAHCOBUSIT KOHTPOM, MPEeaBwKaall, npesymnuus 3a WCTUHHOCT Ha
KOHCTaTauuuTe B PEBU3NOHHMS akT,e B CbOTBETCTBME C KOHCTUTyuuMsTa OT
1991r.

llle csn nossonvm camo efdHa ppyra adHanorus. KoHcTaTauuuTe,
CbabpXKalllh ce B MOTMBWTE Ha €QHO PeleHVe Ha CbAebeH opraH, He ce
rnonssaT CbC Cuna Ha MPUCbAEHO Hewo. Ha kakeO MnO-CUMHO OCHOBaHue
KOHCTaTauunTe Ha ednH HecbaebeH OpraH Lie NpuTexasaT 3adb/hKuTenHa

cuna, ,aKo He 6bae JoKa3aHo NPOTUBHOTO .



C pasnopepbata Ha un.108 an.8 ce cb3gaBaT NPEAnoCTaBKM 3a
anoynoTpaba c npasa OT CcTpaHa Ha AaHbyHUTE OpraHu, KOETo € B NPsSKO
npoTuBopeure ¢ un.57 an.2 ot KoHCTUTyumsiTa.

Mopaan npotuBopeune c¢ un.4, un56 n un57 or KoHcTutyuusTa,

MOSIMM pasnopenbdarta Aa 6bae 06aBeHO 3a NPOTUBOKOHCTUTYLIMOHHA..

8. Monvm na 06sBUTE 3a NPOTUBOKOHCTUTYLMOHHN Pasnopensute Ha
un. 110, an. 2, yn. 118, an. 2 uun. 127, an.an. 1, 2 n 3 AlNK.

C Te3n pasnopenbn ce npedswkaa npouenypa BbB Bpb3ka C
06>XanBaHeTo Ha [aHb4yHUS akT npen cbaa M NpeaBapuTenHoO M3MbJHeHue,
KOETO ce gonycka npu TakosBa o6ykansaHe. [lpegsuoeHo e, ye camoTo
o6)KansaHe Ha akTa He cnupa HEeroBoTO U3MbjHEHVE. To MoXke aa 6bhe
CMPsSIHO OT JaHbuHWs OpraH WaM OT CbAaa, Npea KOWTO ce obXkansa akra,
camo ako [aHbuHMAT cy6ekT npeacTaBu ob6esneveHne B pasmep Ha
rmasHuuata un nuxsute. O6esneueHneTo Moxe fga 6bde B napu, 6aHkosa
rapaHuus, unu 3anor Ha [ObpXKaBHM LEeHHW kHwKa. Ha npaktuka ToBa
o3HauaBa, Y€ KOMKOTO 1 OCHOBAaTesHa Aa e »kanbtara, KonkoTo 1 yoeanTenHu
JoKasaTencTea cpelly PeBU3NOHHNA akT da ce NMpeacTasBaT, HULWO He MOXKe
Oa cnpe uanbnHeHneTo my. OT ToBa MoraT Ja npousnas3aT HenonpasumMn 1
Ob/roTpamHW LWEeTU 3a [OaHbYUHUS CYBeKT, Tb KaTo, KOMKOTO K KpaTku
CpOKOBe Aa 6baaT nNpeaBuaeHn 3a cbae6HOTO NPOV3BOACTBO MO 06XKansaHe,
BK/TIOUMTENHO KacauMOHHO, OTHemaT Bpeme, Npe3 KOEeTO npensapuTenHoTo
NPUHYOUTENHO W3MbHEHNE Ha 3adb/DKEHNEeTO MOXe f[a [josefe [o
N3KMNIOUNTENHO HEe6naronpusaTHW Mocneanum OT  Tekywarta CTonaHcka
OENHOCT Ha [OaHbuHUs cybekT. B KkpailHa cmeTKa >»kanéaTa MoXe pa e
OCHoBaTesiHa, HO NMYLLEeCTBOTO My [a € 3anopupaHo, Bb36paHEeHO nin gaxke
Ja e Beye pPasnpodafeHo, a CMEeTKUTe My manpasHeHu. ToraBa My ocTasa
eOMHCTBEHO Bb3MOXXHOCTTA fAa 3aBefe HOBO fero, 3a faa npeTeHavpa speau
OoT gbprkasata. lMponycHaTUTE CTOMaHCKU LIAHCOBE 06aue, CBbP3aHuW CbC
cTonaHckaTa My AEAHOCT, TOM He MOXKEe [a CU BbPHE.

HeBb3MO)XHOCTTa CnupaHeTo Ha U3MbAHEHUETO Ja Ce M3BbPLWM U C
NpeacTaBsHe Ha y6eduMTenHM NMCMEeHU [oKas3aTencTsa no aHanorus Ha
ypenbaTta, npegsugeHa B un. 250 [TIK, gpacTnyHo Hapylwasa npasBOTO Ha

3alnTa Ha JaHbyHUS cy6ekT. TyK € MSICTOTO Aa O6bpHEM BHUMaHUE, uye B



06L0TO aAMWHUCTPATUBHO MPOU3BOACTBO MNPEABapuTeNHO U3MbJIHEHWE ce
fornycka camo B W3KMIOYATENHW Criyvan, KaTo TO crefBa fAa 6bhe
MOTVMBMPAHO W nopnexn Ha cbaedeH koHtpon. Mo AMNK He e npepsuaeH
HUKaKbB eprKaCeH 3aliuTeH MexaHU3bM 3a NULIEeTO, N0 OTHOLLEHNE Ha KOETO
1 n3fafdeH paHbueH axT. MpeAcTaBsHETO Ha obesrneveHue B MbfieH pasmMep
Ha Ob/DKMMAaTa Cyma He € HuKakBa 3aluTa, TbW KaTo TOBa Ha npakTuka
03HayaBa JO6POBONEH 3anop UM Bb36paHa BbpXy COGCTBEHO UMYLLECTBO U
n3BakgaHeTo My W3BbH 060pOTa, ak0 [aHbYyHO 3adb/MKEeHOTO nuue e
cTonaHckn cy6ekT.C KOMEHTUpaHUTe pasnopenon ce Cb3aaBa Bb3MOXHOCT
3a 3noynoTpeba C Mpasa, KOETO € B MpoTuBopeune c un.57 an2 or
KoHcTutyumaTa.

MocoueHuTe pasnopenodv n KaTo npoTusopevall Ha
KOHCTUTYLMOHHOTO MpaBO Ha 3awuta W Ha MNpuHUMna Ha npaBoBaTa

ObprKaBa, CliefBa fa 6baat 06siBeHN 3a NPOTUBOKOHCTUTYLIMOHHN.

9. Monum fa 06aBUTe 3a NPOTMBOKOHCTUTYUMOHHA pasdnopenbarta Ha
yn. 121, an. 3 AMNK oTHOCHO n3pasa ,,uin YaCTU4YHO".

e cu cnectum Bcsika nogpobHa aprymeHTauus. Pasnopep6ata e
SIBHO MPOTUBOKOHCTWTYLIMOHHA C Orfed npaBoOTO Ha 3awuTa Ha fgaHbyHus
cy6ekT. B pasnopenb6ata e npegBuaeHa Bb3MOXXHOCT TOM Aa o6xxansa Mo
cbaebeH ped PEBU3MOHHUA akT, crnep KaTo »kanbéata My e 6una yacTU4HO
YyBa)KEHa OT OaHbyHuA OpraH. TeKCTbT € MPOTUBOKOHCTUTYLIMOHEH - Mpu
Tasun ypenba 3a HeyBakeHaTa 4yacT OT »kanbata Tou ocTaBa 6e3 npaso Ha
3awmra.

Mopagn npoTtusopeure ¢ un. 56 n un.b7 an.2 ot KoHcTutyuusTa, B
Tasyn vyacT pasnopenbata cregBa pa @ 6bge obsiBeHa  3a

NPOTUBOKOHCTUTYLUMNOHHA.

10. Monum ga 06siBuTe 3a NPOTUBOKOHCTMTYLMOHHA pasnopeabarta Ha
yr. 136 AMNK, koaTo NpeaBwKaa, Ye rno pefa Ha To3n KOAEKC ce o6xxansat
aKTOBETE U 3a YCTaHOBsIBAHE Ha Apyrn Ny6nuyHM B3eMaHust, OCBEH akO B
3aKOH € TrpeasmaeHo Apyro (npoTtusopeuneTo € ¢ und4 u unb6 oT

KoHCcTnTyumnaTa).
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Pasnopen6arta € NpoTUBOKOHCTUTYLIMOHHA, 3aW0TO HUKbAE B 3aKOHa
He ce Cbabp)Ka NerarHo ONpPefeneHne Ha TepmuHa ,My6énnyHO B3emaHe".
BepoaTHO ce MmaT npeasua B3emaHusi, KOMTO ca 06sBeHU 3a Ny6ruyHn no
cunaTa Ha cneuvaneH 3akoH. AKO € Taka, ToBa 61 CrieaBasio fa Ce Kaxke B
TekcTa W HeroBaTa NPOTUBOKOHCTUTYLMOHHOCT 61 oTnagHana. BeblwHocT, o
TAKbB PE3YNTAT MOXXE 1 Aa Ce CTUrHe, ako Bre C BalleTO peLleHne rno rnosof,
Ha TOBa Hallle NCKaHe TbiikyBaTe Tasu pasnopenba TOYHO B TO3W CMUCHII.
Mopagn TOBa, ue TBHIKYBAHETO BWU LWE uMa 3agb/DKUTENEH XapakTep,
eBeHTyanHaTa MPOTUBOKOHCTUTYLNOHHOCT wWe 6bae enumuHnpaHa (B Tasu

Hacoka KC Beye nma npakruka).

11. Monnwm pga o6sBuTE 3a l'IpOTI/IBOKOHCTVITyU.I;I/-IHa pasnopenéaTa Ha
uyn. 156, an. 3 AlK, gaBawa Bb3MOXXHOCT 3a npuxBallaHe Ha rnoraceHo no
OABHOCT Ny6nn4YHO 3apgbikeHue. TekCTbT NMPOTMBOPEYM Ha npuHuMna 3a
npasoBata Abp)Kasa, TbA KaTo € gepopmupaH M3UAI0 WMHCTUTYTLT Ha
rioracuTenHaTa AaBHOCT, 06u 3a npaBHaTa HM cuctTema. Ha ToBa ocHoBaHue
TEeKCTbT cnefBa fa 6bae 06sBEH 3a NMPOTUBOKOHCTMTYUMOHEH.CreunanHaTa

npueunerna 3a gbp)Kaesara e HEo6oCHOBaHa 1 NPOTUBOKOHCTUTYLNOHHA.

12. Monsi ga 06sBuTE 3a NPOTUBOKOHCTUTYLMOHHN pasnopenbnte Ha
yn. 158, un. 160 OMNK, T.e. usnata Maea 16 ,KoHkypeHuns®, ¢ pasgenu:
,KOHKypeHLMs mexxay nNy6nmuHo 1 4YacTHO nNpon3BoacTeo”, ,[encTtens cneq
MPUKIIOYBAHE HA  U3MbAHUTENHOTO  npou3soacTso,  ,[puHyouTenHo
N3MbIHEHNE NpU HecbeToaTenHocT, ,[pucbeanHsBaHe Ha 06e3neyYeHn
kpegutopn®. Usnata [nasa 16 noanexm Ha  OTMsSHA  KaTo
NPOTNBOKOHCTUTYLIMOHHA, 3alloTO C HEeA Ce cb3gaBa upe3 odurypara Ha
T.Hap. ,NpUCbeauHEH B3uckaren®, npuBWNErnpoBaHa MoOIOXKEHNE Ha
Ny6nMUYHOTO M3MbIAHUTENHO MNPOU3BOACTBO MPEen 4YacTHOTO W3MbJIHUTETHO
npou3BoACcTBO. Ypes Cb3maBaHETO Ha TE3U MPUBWUIErMM CEe HaKbpHSiBa
AMPEKTHO NMpaBoTo Ha YacTHa COBCTBEHOCT, KOETO CbrMacHo un. 17, an. 3 ot
KOHCTUTYUMATa € HENPUKOCHOBEHO. A 3a kakBa HEMPUKOCHOBEHOCT MOXE aa
cTasa gyma, Cnef KaTo no peda Ha W3MbIHEHUE Ha My6nnYHUTE SbpXKaBHU

B3eMaHud, CbilnTe npuBuUernpoBaHa tue o6bpaT yOooOBAETBOPEHN 4pe3



Ny6JMYHOTO U3MbIAHUTENHO MPOM3BOACTBO, pasdbupa ce, 3a CMeTka Ha
YyacTHUTE B3emMaHus.

YacTHOTO B3emaHe € npaBo, YMeTo HaKbpHsBaHe, PECr. HamansiBaHe
Ha edeKTMBHaTa Bb3MOXHOCT 3a peann3aumst upes3 USMbIHUTENTHOTO
NMPOn3BOACTBO € 63 HNKAKBO CbMHEHNE NMPOTUBOKOHCTUTYLMOHHO. 3aKOHbLT
cb3aaBa YCnoBYe 3a TOBa B aTaKkyBaHMTE OT Hac pasnopendu. HakbpHsia
Ce NpaBoOTO Ha 4YaCTHa COGCTBEHOCT 3a CMEeTKa Ha nybnuyHaTa ObpkaBHa
COBCTBEHOCT, KOATO Ce Tonepupa C npuBuieriute npu peanudnpaHe Ha
B3EMaHuUsiTa ¢ Ny6anyeH xapakrep.

Tyk TpsibBa Oa ce Hanpasw BeaHara pasrpaHudeHne. He 6u 6uno
NPOTUBOKOHCTUTYLMOHHO AbpXKaBaTa ga MnpedBwkaa creunaneH YCKopeH
ped, no-6bp3a npouegypa, KakTo 1 Apyryn rnpasHO MO3BONEHW crioco6u, 3a
[la cbbepe 6bpP30 U ePpekTUBHO B3EMAHETO CU (BXK. HANpUMeEpP npensuaeHuTe
pasnopen6bu B un. 153 AMNK, konTo TbkMO nopaaun Tasu npunynHa He morat fa
6bOaT KBaUGUUMPAHN KaTo MNPOTMBOKOHCTUTYUMOHHW). [pyro e o6aue,
KOoraTto peanu3aunsta Ha nybnMYyHOTO ObPXKaBHO B3EeMaHe 3acsra yacrHaTta
COB6CTBEHOCT, HE3aBUCUMO YA € HENHUs HocuTen. ToraBa Beuye BCUYKU
3aKOHOBM TEKCTOBE, KOUTO ©Ouxa npegosuannn  ToBa e  6baar
MPOTUBOKOHCTUTYLUMOHHW, KaTo npoTuBopevalun Ha un. 17, an. 1 u 3 ot
KoHcTutyumsTta. WHaye kasaHo, [OOMNyCTUMUAT Bb3MOXEH npeaen 3a
Cb3faBaHe Ha OCO6EH PEeXUM OTHOCHO peannsauusTa Ha ny6anyHuTe
ObPXXaBHW B3eMaHWs € HakbpHABaHETO (MoceraTencTBOTO) MNPSKO WK
KOCBEHO BbpXy Apyrute ¢popmu Ha COGCTBEHOCT, MO-KOHKPETHO B Cryuas
BbPXY MPaBOTO Ha YacTHa CO6CTBEHOCT. TOYHO TOoBa € CTopeHo B lNaBa 16
ot OlNK, nopaan KoeTo cblaTa cneasa ga 6bae u3usano oTMeHeHa.

Monum B Tasn Hacoka ga wumare npeasng v UATUPAHUTE Mo-rope oT

Hac Bawu peweHns (T. 2 OT NCKAHETO HK).

13. Monvm ga 06sBuTE 32 NPOTUBOKOHCTUTYLMOHHW Ha un. 163, an. 3,
5wune6 AnkK.

MpoTNBOKOHCTUTYUNOHEH e ycTaHoBeHusAT oT ANK pexum B an. 3, 5 n
6 Ha un. 163 BbB Bpb3Ka C 06XXanBaHETO Ha O6Ge3rnedveTenHUTe MepKu,
BKITIOUNTENTHO MpeaBapuTenHo HanoxeHute no yn. 108 m un. 109. To3wn

peXxnum € NPOoTUBOKOHCTUTYLIMOHEH MO CbOﬁp&)KGHMFITa, KOWUTO U3NOXXUXme B
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T. 9 OT HacToAWOTO uckaHe. JluncaTta Ha OCHOBAHMETO ,NPENCTaBAHE Ha
y6eauTenHN MUCMEHW [okasaTencTsa“ 3a crnupaHe WM OTMeHsiHe Ha
o6e3neunTenHUTE MEPKM MPaBu pPexuma, BU3MPaH B aTakyBaHuTe anvHeu
NPOTUBOKOHCTUTYLIMOHEH, Tbl KaTo 3acsara e(eKTUBHOTO OCbLIECTBSBAHE
MpPaBoTO Ha 3aluTa Ha AaHbUYHUS CYy6EeKT - HapyleHue Ha 4i. 56 oT

KoHcTuTyumsaTa.

14. Monuwm fga 06ssuTe 3a NPOTUBOKOHCTUTYLIMOHHM pasnopenéute Ha
un. 172, an. 2, 1.1, 2, 3 n 4 ANK.

lMocouyeHnTe M3NbRAHUTENHN OCHOBaHMA MO T. 1 1 3 npenctaBnsBar
N3BbHCHAEOHMN N3MbAHUTENHU OCHOBaHWA. MPUHYANTENHOTO U3MbAHEHKE Mo
TSIX Ce OCbLUECTBABA, 663 3HaUYeHne fanu JaHbYHUSAT akT obxxansaH. Jlnncsa
KakeBTO M fa e 6uno cnoco6 3a 3awuta cpely MpPUHYAUMTENHOTO
nanbnHeHue M Tyk BaXkm BCUYKO Ka3aHO BbB BPb3ka C HEOOGXOAMMOCTTa fa
ce npeasuan eduvkacHa cbAebHa 3awuTa 3a crnvpaHe Ha MPUHYAUTENHOTO
U3NbAHEHVEe Mpu HaIMUYMeTO Ha BUCALWO CbAE6HO MPOM3BOACTBO C
NpeacTaBsHe Ha y6eauTenHu MNUCMEeHM [0KasaTesicTBa, 4Y4e [OaHbYHOTO
3agb/DKeHe He OTroBaps Ha MOCOYEHOTO B AAHBbUHUS aKT MO OCHOBAaHMWE U
paswvep. 1o To3n HauwH, crnef KaTto B TEKCTa He € NpPeaBUAEeHO ePUKacHO
OCbllecTBABaHe MpaBoTO Ha 3awuTa Ha AaHb4YHMSA CYOEKT, TO3M TEeKCT
cnensa fa 6bae 065sBeH 3a NPOTUBOKOHCTUTYLMOHEH nopaan npoTusopeune
C uf. 56 oT KoHCTUTyumATa.

Heka cu npefctasum u gpyra xunotesa , Hanpumep cuTyauus, B
KOSITO HEe camo HaffeXXHu NMCMeHn AokasaTencTsa MoraTt a onposeprasar
AaHbYHMA akT, HO 1 Ja e HapylleH OT camusi AaHbYeH OpraH CPOKbLT MO .
172, an. 2, T. 1 1 3, WM NMbK AAHBYHOTO CHLOOGLIEHNE [0a He e HaANeXHOo
BpbueHo. He e npeasuaeHa u xunoresa 3a Bb3CTAHOBSBAHE HA CPOKa o T.
1, ako Tol e nponycHaT MO OGEKTMBHW MNPUYMHW, KOETO Cbllo € efHa
Bb3MOXXHOCT, CBbP3aHa C epeKTUBHOTO OCbLUECTBSBAHE NPABOTO HA 3aluTa
no us. 56 oT KoHcTutyumaTa.

Beue nmaxme cnyyait aa nocounm Kaksu BpeaHW NocaeauLm moxe oa
NPenv3BMKa npeaBapuTenHoOTO MNPUHYAUTENHO W3MbHEHWE 3a AaHbUHUSA
Cy6ekT. A B MOCOYEHUTE XMNOTE3N MPU UNcaTa Ha eheKTUBEH MEXaHU3bM

3a 3alliuta ToO HaucTuHa e ypeneHo OT 3akKoHoAaTeNns KaTo rnpenBapuTenHo
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MPUHYOQUTENHO W3MbIIHEHNE, BbMPEKU Ye npunaraTenHoTo ,hpegBapumenHo"

€ NPOonyCcHaTo.

15. Monum pga 06siBUTe 3a MPOTUBOKOHCTUTYLIMOHHA pa3nopenbaTa Ha
yn. 186, an. 1 HAMNK. B Hes ce npegswkaa npusBUnernposaH pea
(NPOV3BOACTBO 3a MPUHYAUTENHO Cb6MpaHe Ha My6NUYHUTE B3EMaHus
cpewy AOnbXKHUK, Ccpewy KOroTo € OTKpMTO npOon3BOACTBO MO
HecbcToATEeNHOCT). M0 TO3M HauvH ce HapywasaT VMMYLLECTBEHUTE npasa
(yacTHa CO6CTBEHOCT) Ha OCTaHanuTe B3ucKaTenu, Ta Jopu Te fa ca C
npuBWnErnpoBaHN B3emMaHus. Hapywasa ce npegensT Ha  AOMyCTAMM
OeNCTBMS B 3allnTa Ha Ny6rMYHNTE ObPXXABHM B3EMaHWs, a MMEHHO f4a He
HaKbpHSIBAT 4YacTHa COGCTBEHOCT (MMYLECTBEHU npaBa) Ha TPETM nuua.
[Mopagn npoTusopeUne C nNpuHUMNa Ha npasosa Abp)Kasa n c un. 17, an. 1 un

3 oT KOHCTUTYUMsiTa TO3U TEKCT € NMPOTUNBOKOHCTUTYLIMOHEH.

16. Monum pa 06sBUTE MNPOTUBOKOHCTUTYLUMOHHOCT U Ha
pasnopenbata Ha un. 186, an. 3, an.6 n an.7 Tobh KaTo 1 B Ta3n pasnopenbda
ce npegswxaa crneunaneH pen BbB BPb3Ka C NPUHYAUTENIHOTO U3MbIIHEHUE
Ha Ny6SINYHU ObPXKABHU B3EMaHNS B CPaBHEHNE C OCTaHaNUTe B3eMaHus Ha
KpeanTopuTe B NPOU3BOACTBOTO MO HECLCTOSATENHOCT. BaxkaT n3no)xeHnTe B
NpegHUTE  TOYUKM  CbOBPaXKeHusi.  [IPUHYAMTENIHOTO  U3MbJHEHVWE B
NPOM3BOACTBOTO MO HECLCTOSTENHOCT MO MPWHUMN CregBa fda ce
OCbLUECTBSBA OT €AVH OpraH 1 BbB BCUUKU Cllyyaun TOBa He Tpsibea fa 6bae

opraHsT NO NPUHYOUTENHO N3MbJiHEHWE Ha I"Iy6J'|I/I‘-lHI/1 B3eMaHus.

17. Monvum pga 06siBMTe 3a NPOTUBOKOHCTUTYLMOHEH yn. 189, an. 1 n 2

N0 CbOBPaKEHVSATA, N3MOXKEHW B T. 6 OT HACTOALLOTO UCKaHE.

18. Monvm pa 06sBUTE 3a MPOTVBOKOHCTUTYLIMOHHA pasnopenéarta Ha
un. 228, an. 4 ANK.
TekCTbT € MPOTUBOKOHCTUTYLMOHEH, 3alloTO KaTo 6bAae CBbp3aH C

nocoyeHnTe B un. 172 UIMbAHUTESIHW OCHOBaHUSl, MOXXE€ Aa Ce Hanpasu

i
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n3Boda, 4e no npuHUMn HAMa Jga morat ga noanexkat Ha o6>xansaHe
OAHbUHUAT aKT U [aHbYHOTO CbOOLIEHNE, KOETO € B npoTneopeune C

KOHCTUTYLIMOHHOTO pas6upaHe 3a NpasoTo Ha 3alluTa.

19. Monum pga o06sBUTE 3a MPOTUBOKOHCTUTYUMOHEH § 3 oOT
npexoaHuTe N 3aknountenHn pasnopegon Ha OMNK (M3POMNK) B vactra, €
KOSITO € cb3aafeH un. 85, an. 1, T. 2 B 3akoHa 3a chbupaHe Ha ObpXKaBHUTE
B3emMaHus.

B n3noXeHoTo rno-rope seue nmaxme noBoA Aa KaXKeM, Ye rno HMKaKbB
HaunH, JOPY U CbC 3aKOH YaCTHUTE AbPXXaBHW B3emaHus He morat ga 6baar
NPUHYZNTENHO CbGMPaHM MO pega Ha nyénuyHuTe B3emaHus. Tosa
npousThya OT npuHUMNa 3a PasHOMOCTABEHOCT Ha pasnuuHuTe Gopmu Ha

YyacTHa COB6CTBEHOCT, YyCTaHOBEH B un. 17 oT KoHcTUTyuusTa.

20. Ha cbwWoOTO oOCHOBaHMe MOMMM fa  obsiBUTE  3a
MNPOTUBOKOHCTUTYUNOHHA pa3nopegbéata Ha § 3 M3PAOMNK, ¢ kointo ce
cb3pasa HoB un. 85, an. 1, T. 3 OTHOCHO M3pasa ,UAU ONPEgEeABHU ChC 3aKOH
yacmHu gbpxkaBHu B3emaHus, Yuumo npPUuHygUMeAHO crbupaHe ce u3Bbpuiba

no pega Ha nybAu4YHUMe BaemaHus” .

21. Monum aa 06sBUTe 32 MPOTVBOKOHCTMTYLMOHHA pasnopeabara Ha
§ 3 N3POIK, ¢ konTto ce cb3gasa un. 87, an. 3 n 4. TekCToBETE Ha Te3u
anHenm ca nNPOTUBOKOHCTUTYLMOHHW, TbA KaTo 3a YacCTHWU [ObPXKaBHU
B3EeMaHua ce Npeaswxaa npuHyanTenHo cboupaHe n o6esneyaBaHe, KakTo 1
obxxansaHe no pepa Ha AONK, T.e. no pepa Ha nNy6AMUHUTE AbPXKABHU

B3EMaHWsi, KOETO € HEAOMYCTMO HapyiueHne Ha un. 17 oT KoHCTuTyumsTa.

22. Monum pa ce 06sBM MNPOTUBOKOHCTUTYLUMOHHOCTTA Ha
pasnopenbarta Ha § 16 M3PLINK, npeaswikaall, AoMbAHeHWe Ha un. 638, an. 1
T3, C KOSTO Ce ypexaa MpBUMErMpoBaH Pexum 3a peannsupaHe Ha
nyéinyHuTE B3EemaHWss B CpPaBHEHWE C YaCTHWTE TakuBa nopaaw

npoTtusopeune ¢ vn. 17 oT KoHCTUTYyumnaTa.

[
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