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Mpy Y4YaCTHETO Ha CeKperap-npoTrokonucta Munena IlerpoBa pasriema B
3aKpUTO 3acenande Ha 27 Mapt 2014 r. koHCcTUTYHHOHHO geno Ne 2/2014 r.,
IO0KJaaBaHo OT ceAuATa bilarosect IyHes.

IIpoussoacteoto € no 4n.149, ai.1, 1.2 u 1.4 or KoHcTUuTyMsTA,

Henoro e obpasyBaHo Ha 24 sanyapu 2014 r. mo uckase Ha OO6GIOTO
cpOpanne Ha Hakazarennara konerus Ha BbpxoBHus kacaumoneH cbnz /OCHK
Ha BKC/ na ocnoBanue 41.150, an.1 or Koncturyuusra.

B HcKaHeTO cM BHOCHTENAT TBbPAHM, Ue pasnopeadara Ha 4i.43a, T.2 OT
Haxasarennus komekc /HK/ /06H., IB, 6p.26/1968 r., nociieiHO U3MEHEHHE U
nonbanenue JIB, 6p.19/2014 r./, e nporuBokoncTUTyuHOHHA. Criopen Hero
ocmopenara pasnopenfa, KOATO MNpeABHXAa BB3MOXHOCTTA 3a 3aMdHA Ha
HAJIOXEHOTO HakKa3aHdWe Npobalusa ¢ HakKazaHWe JIMIaBaHe OT ¢Bo0OJa, B
Clly4ad Ha BUHOBHO HEHM3IbJIHEHHE OT CTpaHa Ha OCHAEHHUS HAa HAJIOKEHUTE MYy

npobauvoHHM MepKH, npotuBope4d Ha 4.4 an.l or Koncruryuusra. B tasu



HacoKa Ce M3TBhKBa apryMeHTa, Y¢ HaKa3aHHETO KAaTo 3aKOHOYCTAHOBEHA MspKa
Ha 'bp’KaBHa MPUHYIa, MOXE J1a C€ Hajara Ha JIMLE, U3BBPUIWIO IPECTHILICHUE
caMO ¢ MpHUCHAA, a C OCIOpeHara pasnopejada ce MpeABHXKIa BH3MOXHOCT 3a
OTKJIOHEHHE OT TO3M NpuHIMI. To ce u3pa3sBa B peBU3UPAHE HA BIA3ATa B
CHJla MPUCBHIA CHC 3aMOYHANI0 U3NBIHCHHE Ha HaKa3aHUETO npobauus dpes
3aMsfHaTa My C IIO-T€XKOTO I10 BHJ HaKa3zaHWe JMmiaBaHe oT ¢Boboma. Tazm
3aMsHa C¢ I0CTaHOBsiBa 0€3 [1a ¢ W3BHPLICHO HOBO MPECTHIUIEHHE, a CaMo C
Orjiel Ha OOCTOSATENCTBOTO, Ye OCHACHHUSAT He HU3MBJIHABA HAN0XKEHHUTE MY
npobanmonHu Mepku. Pasnopenbara Ha wi43a, 1.2 HK ce Hamupa B o6mara
4acT Ha KOACKCa, a ce MpHjara KbM BCHYKH MPECTBHIUIEHHS, BHU3UPAHU B
oco0eHara 4YacT OT Hero, 3a KOMTO C€ MpeABWXKAAa HaKa3zaHWe mpobOarus,
BBIIPEKHU Y€ 3a rojisiMa YacT OT TAX, TOBA € Hal-TeXKaTa MpedBHICHA CaHKLUSL.
Crnopen BHOcUTENs ChC 3aMsHATA HA TOBA HAKA3aHUE C HAKA3aHUWE JIUILABAHE OT
cBobOaa, KOETO M300110 HE € NPEeABHACHO B CAHKLMOHHATA YacT 3a H30POCHUTE
NPECTBIVICHUA, C€ Hapylmasa MPUHUUNBT 3a 3aKOHOYCTAHOBEHOCT Ha
Haka3aHWATa. To3¥ MPUHLMI Ce M3pa3dBa B TOBA, Y€ 3a BCAKO NMPECTHILICHHE
MOXe [da ce Hajlara camMO OHOBa II0 BHUI M pa3Mep HaKazaHWe, KOETO e
NPEIBUJICHO 33 CLOTBETHOTO JiessHHE B ocobeHara YacT Ha HK.

OcBeH TOBa BHOCHTENAT TBBPIH, Y€ ocropeHara pasmnopenda Ha ul43a,
T.2 HK ¢ B HECHOTBETCTBHE C MEXYHapPOIHHUTE JOTOBOPH, IIo KouTo Permy6nuka
bbirapus e cTpaHa M no-clelMalHO ¢ pasnopendata Ha uin.7, aml ot
KonBeHuusaTa 32 3amuTa npaBata Ha Y0BeKa U OCHOBHMTE cBoGoau /K3ITUYOC/,
CITOpel KOATO “He MOXKe Aa Objie HalaraHo HaKa3aHUE, [10-TEXKO OT TOBa, KOETO
¢ OMI0 NpeNBHICHO 3a CHOTBETHOTO MPECTHIUIEHHE B MOMEHTA, KOraTo TO €
6w1o u3BbpIIEHO”. Ta3u 3akoHONaTeNHA ypenOa He e choOpaszeHa u ¢ 4. 14, 1.7
oT MexnyHaponHHa NaKT 3a IPaXNAHCKU U MoJMTHYecKH npasa /MIIITITT,
criopeni KOMTO ,,HUKOM He MOXe Aa 0'bjie CheH WM HaKa3BaH 3a MPECTBILICHHUE,
3a KOETO Beye € OMJI OKOHYATETHO OCHAEH WM ONpaBJaH CHLIVIACHO 3aKOHA H
HakazareslHaTa Npoueaypa Ha BCAKa CTpaHa”. PeBu3HpaHeTo Ha MpakTHKa Ha

BJIf3jIa B CHJIa IIpACHAA, IIPH KOCTO HAa OKOHYATEJIHO OCBHACHO JIMLE Ce Hallara
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HOBO HakKa3aHHMe, COYM Ha HECHOTBETCTBHE C LMTHpAHUTE pas3nopendu Ha
MEeXAYHapOAHH AOroBOpH, 110 KOUTO Pemybnuka Boeirapus e crpana. ITopagu
TOBa Ha ocHoBaHMe 4i.149, an.1, 1.2 u 1.4 ot Koncruryuusta, OCHK na BKC
MOJIM KOHCTMTYUHMOHHHUS CBJ Ja YCTAaHOBH MPOTHBOKOHCTHUTYLHOHHOCTTA U
HECBOTBETCTBHETO C MEXAYHApPOJHHMTE MAOrOBOpPH, IO KOWTO PemyOiuka
benrapus e crpana Ha un.43, 1.2 ot HK.

C omnpenenenne ot 30 snyapu 2014 r. KOHCTHUTYLUMOHHMAT CBI €
JIONMyCHaJI 3a pa3sriexjaHe 1o cwuiectBO MckaHeto Ha OCHK na BKC 3a
yCTaHOBsIBAaHE Ha  INPOTUBOKOHCTUTYLMOHHOCT M  HECHLOTBETCTBHE C
MEXIYHApOJAHUTE JIOrOBOpH, MO KouTo Pemybnuka Bwarapus e crpaHa Ha
un.43a, 1.2 or HaxazarenHusa komgexc. CbC CBLUIOTO OINpeJe/cHHE KaTo
3aMHTEPECOBAHU CTPaHU I10 JEJIOTO ca KOHCTUTyHpaHu HapomHoTo cbOpaHue,
npesuaeHTa, MUHUCTepCKUs CBBET, MUHHUCTBPA Ha MPaBOCHAMETO, TJIaBHHSA
NpoKypop, Buciuus aaBoKaTcku ChBeT, oMOyacMaHa, BBIrapckus Xen3MHCKH
KoMuTeT, LleHTEpa 3a u3cieaBaHe Ha JeMoKpauusara, MHCTUTyTa 3a MoJiepHa
noauTHka ¥ Crro3a Ha lopuctute B bbiarapus. [TucMeny cTaHOBHMILA [10 JIEJIOTO
ca NMOCTBIIMIM OT IVIaBHUA IIPOKYPOP, MUHUCTbpa Ha NpaBOCHAMETO, Buclius
aJIBOKaTCKH cBbBeT, Chro3a Ha 1opuctuTe B Bbarapus u Llenrspa 3a uscnenpane
Ha AEMOKpaIHATA.

Cropen Bucwius agBokatcku cbBer MckaHeTo Ha OCHK nHa BKC e
OCHOBATEJHO, ThH KaTo pasnopeadarta Ha w143 a, T.2 or HK nporusopeun Ha
NpUHUWIIA Ha IpaBoBaTa abpxkaBa — wi4, al.l or Koncturyuusrta. Tasu
MO3MLIMA C€ apryMeHTHpa ¢ I0BOJa, Y€ HaKa3aHWe MOXe Ja Ce HAaJO0KH CaMO Ha
JYle, HU3BBPIIMIO MPEABHACHO B 3aKOHa IMPECTBIUIEHHE, a TaKoBa HE
NpeACTaB/isABa HEM3NBbIIHEHHETO HA MpoOallOHHATa MspKa, 3a KOETO Ce
NpeBHK/a 3aMsaHaTa M C HaKasaHWe numIaBaHe ot cBoboma. OcseH ToBa ce
HapyllaBa ¥ U3MCKBAHETO 33 3aKOHOYCTAHOBCHOCT Ha HaKa3aHHETO, Thil KaTo
nocovyenata B wi.43a, 1.2 HK 3amsHa Ha mpoGaums ¢ numiaBane ot cBobona

BOAH N0 H3THPIISIBAHE HA HaKa3aHUE, KOCTO HEC € MpPEABUACHO 3a OEAHHA, 3a

KOHUTO CaHKHUsATaA € HajJlaraHe Ha Hp06aHI/IOHHa MJAPDKa 0e3 JmimaBaHe OT
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cBoboza. C ToBa ce HapylllaBa W IocTaHOBKaTa Ha wi.7, 1.1, u3p.2 K3ITUOC,
CIIOpEX KOSTO ,,HE MOXe Na ObJe HamaraHo Haka3aHHe, MO-TEXKO OT TOBA, KOETO
¢ OMJIO TpeABHIEHO 3a CHOTBETHOTO MPECTHIVICHME B MOMEHTA, KOTATO TO €
Owuo u3BbLpieno”. Criopell CTAHOBHILETO CHC 3aMsHATA C€ PEBU3MPA BIA374Ta B
CHlla TpPHCHAA KaTO Ha IpaKTHKA Ce ONpeAeNs APYro MO-TE€KKO IO BHJ
HakazaHHe 3a CBIIOTO TMPCCTHIJIEHHE, KOETO TIPOTHBOPEYH HAa OCHOBHU
NPUHIMIIA Ha HaKa3aTeJHWA INpolec, Ha KOHMTO Ce€ OCHOBaBa IIpaBoOBaTa
AbpxaBa. ToBa mpeacTaBisiBa HECHOTBETCTBHE U ¢ 4. 14, 1.7 MIIITIII, ciopen
KoiTo ,,Hukod He MOxke ma ObAe ChASH MM HakKa3BaH 3a NMPECTHIUIEHHE, 3a
KOCTO Bede € OMJI OKOHYATENHO OCBHIAEH MJIM OMNpaBiaH ChIVIACHO 3aKOHA H
HakasaTelTHaTa Tpoueaypa Ha BCsKa cTpaHa”. B cranoBuuiero Ha LleHTbpa 3a
uscieaBane Ha aeMmokpanusara uckanero Ha OCHK na BKC ce moakpens camo
OTHOCHO HECBHOTBETCTBMETO Ha 4i.43a, 1.2 HK ¢ MexayHapoaHuTe Q0oroBopw,
110 KouTo Peny6nuka bearapus e ctpaHa u mo-creianygo ¢ 4.7, .1 K3[T4OC.
ToBa paszbupane ce aprymeHtupa c pemenue Ha ECITY, cnopex kxoero
noco4yeHara pasnopenda 0T KOHBEHIIMATA H3UCKBa MPEABUAUMOCT U JOCTBIIHOCT
TIPH MPHJIaraHEeTO Ha HaKa3aTeJHONPaBHUTE HOPMH, a MIpaKTHKaTa 10 3aMsIHAaTa
Ha mnpobamMs ¢ JMIIaBaHe oOT cBoGoja cbh3gaBa TPYOHOCTH —IIPH
NPaBOIpUIAraHeTO, KOETO BJIM3a B INPOTHUBOpEYHE C TOBa H3HCKBaHe. Ilo
OTHOILIEHHE Ha OCIOpBAaHE KOHCTUTYLHMOHHOCTTA Ha pasmopendara Ha ui.43a,
T.2 HK, B cranoBumero Ha LleHTbpa 3a M3ciejBaHe Ha JeMOKpauusTa ce
noaabpxka, 4e TA He MPOTHBOpeuyM Ha KOHCTUTYHHATAa, ¢ KOETO Ce Croiens
TO3MNMATA HAa OCTAHAJIUTE 3aUHTEPECOBAHH CTPaHHM IO AEJIOTO.

CranoBuiata Ha MHHHCTBPA Ha MPaBOCHAMETO, INIABHHS MPOKYPOp M
Cbro3a Ha IOPUCTHTE B bBarapus ca B CMHCHI, 4Ye OCIOpeHaTa pasnopenda Ha
un.43 a, 7.2 HK He € npOTHBOKOHCTHTYIHOHHA, HUTO € HECHOTBETCTBAILA HA
MEXIYHapOIHHUTE JOTOBOPH, 10 KouTo Pemybnuka benrapus e crpaHa. 3aetata
B TAX MO3MIMUA MOXe J1a Objie pe3toMUupaHa 0 CIeIHOTO:

IIpenBraenata B ocropeHaTta pasnopexda Bb3MOXKHOCT 34 3amsHa Ha

HaJOKCHOTO HaKa3zaHue ~“Hpolauusa” ¢ HaKasaHWe ’JIMIIaBaHe OT ¢Bo0Ooja” He
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NPOTUBOPEYM HAa [MPHHLMIA Ha [paBoBaTa JAbpkaBa, KOUTO HaMHpa
cnen¥(UYHO TPHIOXKEHWe B HAKA3aTeJHOTO MPaBO B U3UCKBAHETO 3a
3aKOHOYCTAHOBEHOCT Ha HaKa3aHUETO, ThH KaTo Ta3u 3aMsiHA € MPENBH/ICHA B
obuwara yact Ha HK, ¢ koeTo e crazeHo mocoueHoTo usuckpane. Ilpunaranero
Ha 3aMfHa Ha HaKa3aHWETO, MaKap U He NMPEIBHACHO M3PHUYHO B 0coOeHaTa 4acT
Ha HK, BkmodnTeNnHO M 3a AesHHs, KOHTO HE CE CAaHKIMOHUPAT C HaKa3aHUe
JMIIaBaHe oT cBo0oJa, € 3aKOHOYCTAaHOBEHO KBM MOMEHTa Ha M3BBPILUBAHE Ha
JesHUeTO W IIOM KaTo Ca HACTBIMIM YCIOBHATAa 3a HEWHOTO MpHIaraHe,
M3HUCKBAHETO 3a NMPEABUIMMOCT Ha 3aMECTBAILlOTO HaKa3aHUeE € crna3eH. ToBa He
NPCACTAB/IABA PEBU3HMs Ha Bis3NaTa B CUJa TIPUCHAA, Thil KAaTo 3aMsHATa €
NOTEHLIMAJIHA BB3MOXHOCT INPH HajaraHe Ha HaKa3aHHeTo Mpolalus, KOSTOo
MOXe Jla Ce peajd3dpa caMO IIpM BHHOBHO HEH3IIBIHEHHUE OT OCBHIACHUS HA
3abJDKCHUSATA MY 110 M3TIBJIHEHHE Ha NPpOOALMOHHUTE MEepKHU. B Ta3u Bpb3ka He
€ HaJIMIE HOBO OCHXKJAHE 3a CHUIOTO AESHHE, ThH KAaTO Clie] 3aMsHaTa HOBOTO
NIO-T€XKKO HaKa3aHHWE C€ OTHACS A0 CBIIOTO MPECTHIIEHHE, 32 KOETO AEELBT €
OuI MpU3HAT 33 BUHOBEH C BIISI3JIa B CHJIa IPUCHa. ToBa HE 03HA4YaBa U ABOHHO
CaHKI[HOHHPaHE 3a €AHO U CBHILO NPECTBITHO ACSIHUE, THH KATO MPH 3aMsHATa CE
NpeyCTaHOBsABA H3NBJIHEHHETO HA HaKazaHMeTO Npodamus, KaTo TOBa KOETO
MOJIVIEXKU HA U3MNBJIHEHUE € 3aMecTBanaTa ro Mno-TexXkKa CaHKIHMS JIUIIaBaHe OT
cBoOoja. B To3u cMHCBI HE ¢ HaMIEe ¥ HapylnaBaHe Ha 4i.14, T.7 ot MIITTIII
u w7, .1 or K3ITHOC.

KOHCTUTYLIMOHHHMSAT CBA 3a Aa Ce Ipou3Hece choOpa3u ClIEHOTO:

1.Ilo wckaHeTo 3a yCTaHOBSBaHE Ha NPOTUBOKOHCTUTYILMOHHOCT Ha
4i1.43a, 1.2 HK — 411.149, an.1, 1.2 ot KoHcTuryusra.

Ilpobauusta kaTo BUA Haka3aHWe ¢ nepuHupadHa B um.42a, an.l ot
obmara yact Ha HK kaTo CBBKYIIHOCT OT MEpPKH 3a KOHTPOJI H Bb3AeiicTBHE Ge3
JMIIaBaHe OT CBOOOMA, KOUTO Ce HajlaraTt 3aciHO WIIM TOOTHEeNHO. Te3nu Mepku
ca n30poeHy B aN.2 Ha CBUIM TEKCT, a B aJl.3 € MOCOUeHa MPOAbLIKHTETHOCTTA
Ha BCAKa OT TAX. B wi.43a HK ce mpeasuwxmaT nse XWMIIOTE3M Ha 3aMsHa Ha

HaJIOKCHaTa Hp06aI_IPIOHHa MApKa OT OCBHAEHHSA KaTO TA CE€ CBbpP3Ba C HErOBO
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BHHOBHO NMOBEACHHE—HEM3NbJIHEHHE Oe3 OCHOBaTeIHA IPUYMHA HA HAJOXKEHOTO
My Hakazanme. Cnopex wum.43a, T.1, 1o mnpemnoXeHWe HA CBHOTBETHHSA
NpOOALMOHEH CBBET CHABT MOXKE Ja HAIOXH Apyra mnpobaluosHa MspKa, a
copeA T.2 — Aa 3aMEHHM M3IPUIO WIIH OTYACTH MpobaLysaTa C JHIIaBaHE OT
cB00Oa KaTo ABa JHH 1TpodaLus ce 3aMeHsT ¢ eMH JeH JIMIIaBaHe OT cBoboja.
B To3u ciayyail cpokbT Ha JiMmiaBaHe OT cBoGoga MoXe fAa ObAe H TOA
muHuMyma mo wi.39, an.l HK. Ilocnemnara pasmopeaGa e mnpeamer Ha
OCIIOpBaHE  KaTO  MNPOTHBOKOHCTUTYLIMOHHA W  HECHOTBETCTBAIlA  Ha
MeXyHapOAHHTE JOroBOpH o kKouto Peny6nuka bbarapus e ctpana, Thi kato
C Hes ce NpeJIBUXKIa 3aMsHa Ha Hajllo)KeHaTa NpobaluoHHa MsipKa 0e3 JMIIaBaHe
oT ¢B00O/A, ¢ APYro MO-TEXKO MO BHA HaKa3aHWE, KAKBOTO € JIMIIABAaHETO OT
cB00OO/Ia, BKIIOUUTEIHO M MO OTHOIICHHE HA MPECTHIHHM ChCTABH, 3a KOUTO B
ocobenara yactT Ha HK kaTo caHkims ce mpeaBimkaa HakazaHue npobaums, HO
HC M HaKa3zaHUe JIMIIaBaHe OT ¢BoOO1a.

Creunduyno nposBaeHMe Ha NPUHLMIA HA MpaBoBaTa AbpXaBa — 4.4,
an.l or KoHcTuTyuuaTa B HaKa3aTeTHOTO NpaBONPHIIAraHe, INPEACTaBIsABA
U3UCKBAHETO 3a 3aKOHOYCTAHOBEHOCT Ha JESHUATA, OOABEHH 3a MPECTHILICHNUS,
KakTo M Ha HaKa3aHMATA, NPeABUACHH 3a TiAX. 10Ba H3IUCKBAHE Ce CBBP3BA C
MOHOII0J1a, KOWTO MpPUTEXKaBa AbpXKAaBaTa BbpPXY IpUIAraHeTO Ha NPHHYAA
Cpellly H3BBPLUMTEIMTE Ha NPAaBOHAPYWICHHs, KOSATO MOXe Ja Ce M3pasd B
NOCEraTe/ICTBO BBPXY TEXHUTE (yHAAMEHTAJIHM INpaBa — Ha cBoOoJa, Ha
COOCTBEHOCT HJIM Ha >MBOT /IOCNefHaTa MspKa Ha HaKa3aTeTHONPaBHO
BB3/IEHCTBUE € OTNaAHAajga MO HAIIeTO HaKa3aTeJSHO NpaBo/. B TO3M KOHTEKCT
NpHJIaraHeTo Ha NPUHYZA, KOATO TaKa OCe3aTeNHO 3acsra JIM4YHata cdepa Ha
rpax/iandiHa Ov OMa JIErMTUMHA, CaMO aKo Ce OChINECCTBABA CHOOPA3HO SACHUTE
¥ CTaOWIIHM NIPEANUCaHMs Ha HaKa3aTeHHs MaTepHalieH U NPOoNecyaleH 3aKoH.
ITo To3u HayuH OM Ce rapaHTHpana CTaOMIHOCTTA W [paBHATa CHTYPHOCT B
CHOTBETHUTE MaTCPHAIHM U NPOLECYaIHH NPaBOOTHOIIEHHS, KOMTO ca OUIM
NpeaMET Ha HAKA3aTEJIHOTO MPOU3BOACTBO, KAaTO CBHIIHOCTHA XapaKTepHCTHKA

Ha IIpaBOBaTa AbpiKaBa.



Hapyuienue Ha MTOCOYEHHSA IPUHLIUTI )7} CBOTBETHO
IPOTUBOKOHCTUTYIIHOHHOCT OM Ouila HaiMie, B KakbBTO CMHCBJI ca
aprymenTure Ha uckaHeto Ha OCHK na BKC, ako ocnopenata pasmopejfa Ha
4i.43a, 1.2 HK npeaBmkaa caHkunoHupaHe Ha AesiHHE, KOETO He e 0OSBEeHO 3a
MPECTHIIHO B 0COOEHAaTa YacT Ha KoJeKca WK NpeABUAeHaTa B 00aTa 4acT Ha
CBIIMSA 3aMsiHa Ha mnpolalmyATa ¢ JULIaBaHE OT cBo6OAA NpeACTaBIABA
OTKJIOHCHHE OT M3HCKBAHETO 3a 3aKOHOYCTAaHOBEHOCT Ha HaKa3aHUETo.
3aMsAHaTa Ha HaKa3aHMETO NpoOalMA C HaKa3aHME JHILABaHe OT cBoOOma He
NPEACTaBIsABA CAHKIIMOHHPAHE HA JIEIHUE, KOETO He € OOSBEHO 3a IPECTHIIHO,
MaKap 4e C€ CBbp3Ba ¢ BAHOBHO OTKJIOHEHHE Ha OCBAECHHUS OT U3MNBJIHEHHE HA
HaJIO)K€HaTa My MpodalMoHHA MApKa. ToBa € Taka, 3aI0TO He TOBA NOBCACHHE
Ha OCBJECHHS, KOETO HeHCTBUTENHO ocobOeHata uacT Ha HK He oOsBsBa 3a
IPECTBITHO, & MPECTBINICHUETO 3a KOETO € OCBAEH C BJIA3NA B CHJIAa NPUCHIA
KaTo MY € HallOXXeHa IIpo0allMOHHA MApPKa, KOSTO TOM BUHOBHO HE U3IIBIHSRA, €
OCHOBaHHE 32 CAHKIIHOHUPAHETO MY, T.€. OCIIOpeHaTa pa3nopeada Ha 4i.43a, T.2
HK He HapylLiaBa H3MCKBAaHETO 33 3aKOHOYCTAHOBEHOCT Ha HPECTHIIHUTE JEAHHA
B ocobeHara yact Ha HK.

3amsaHaTa, OpeNBUIECHA C MOCOYEHATa pa3nopenda HE MpEACTaBiIABA
HapyIUCHNE U HA U3MCKBAHETO 3a 3aKOHOYCTaHOBEHOCT Ha HaKa3aHHUETO, JOPH U
B XHINOTE€3aTa KOraTo 3a ChOTBETHOTO AesiHHe B ocobeHara yact Ha HK He ce
NPEeABHAKIA JIMILAaBaHe OT CBOOO/a, Makap Ye TAaKOBa Haka3zaHHe MOXe Jia Obiae
HaJIOXKEHO INIpH BHHOBHO OTKJIOHEHHME Ha OCBJACHHS OT U3MNbJIHEHUE Ha
npobauuoHHata Msipka. llloM karo 3aMsHaTta Ha HATOKEHOTO HAKa3aHUe
npobalust C IO-TEXKOTO MO BHJA HakKasaHUE JIMIIaBaHe OT cBoOoma e
npensujieHo B obmara wact Ha HK, ¢ ToBa e cmaseHo H3HCKBaHeTo 3a
3aKOHOYCTAHOBEHOCT Ha HaKa3aHMETO 110 BpeMe Ha M3BbpIIBAHE Ha
IPECThINICHUETO U CHOTBETHO YCJIOBHETO 32 IMPEJBUIUMOCT Ha 3aMECTBAILIOTO
HakazaHhe. B camoTo HamaraHe Ha npo0OanuOHHaTa MspKa ce ChABPXKA M
BBE3MOXHOCTTA 3a HEHHaTa 3aMsHAa, T.€. OCBIAECHHAT € B U3BECTHOCT 3a

ITIOTEHIIUATHOTO ¥ 3aMECTBAHE C IO-TEXKKOTO 10 BHAJ HaKa3aHHEC, KOCTO IIE C€
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OCBIIECTBH MpPH HAJHYHMETO Ha TOYHO JAe(QUHUpAHH B HaKa3aTENIHHUs 3aKOH
npeanocraBkd. Crnopen pasnopenbara Ha wi.43a, 1.2 HK Te3n npeamocraBku
ca: 1.BUHOBHO HEU3NBIHEHHE OT OCHAEHHS Ha HaJllo)KEHaTa My NpobalyoHHa
MsIpKa, 2.3aMsHa Ha TOBa HaKa3aHHE C [O-TEKKOTO [T0 BUJI HAKa3aHHUE JINLIABAHE
oT ¢B0o0OMa ¥ 3.CHOTHOUICHUETO Ha 3aMsHATa, KOSTO MOXE Jia C€ OTHACA [0
LsUI0TO MITH 10 YacT OT HaKa3aHUEeTo NMpoOalus IpH ChbOTBETHO MPEH3UUCIISIBAHE
Ha BpeMeBaTa NPOABDKUTEIHOCT HA €AHOTO IIPH 3aMeCTBaHe C APYroTo.

B KoHTeKCTa Ha rOpEM3NOXEHOTO TPsIOBa Ja ce OUEHH Karo MorpelleH
apryMeHTa B HCKaHETO 3a OOsBsBaHE Ha MPOTHBOKOHCTHTYLIMOHHOCTTA Ha
wi.43a, 1.2 HK, ue 3aKoHOyCTaHOBEHOCTTa Ha HaKa3aHHETO KATO MpOsBJIEHHE HA
NpUHLMIIAa Ha MpaBoBaTa AbP)XKaBA IPH HAKA3ATCIHOTO IpaBONpHiIaraHe,
O3Ha4aBa Y€ TOBA W3UCKBAHE € CIAa3€HO CaMO aKO CaHKUHUATA 32 KOHKPETHOTO
AesHHEe € ChoOpa3eHa C mpeaBuIeHaTa B ocobenara 4dacT Ha HK 3a Ta3u
Kareropus npecTriinenus. HakazaHuero e 3aKOHOYCTAaHOBEHO HE CaMo ¢ OIJIeq
Ha ypea0bara Ha CaHKIIMOHUpPaHe Ha OTAETHUTE NPECTHIHM JCsIHUSA B ocobeHaTa
dacT Ha HK, a m ¢ ornen Ha pasnopejbure B o0mmiara 4acT Ha CHIIUSA KOJEKC,
OTHACAIIM Ce 10 ONpeNeNIsHE Ha HaKa3aHUeTo. ToBa ca Te3u pa3nopeady, KOUTO
mo obm[ Ha4YWH ONpeAeNsT NpaBHNaTa 3a HETOBOTO HAalaraHe HE CaMo MpH
uHauBUAYyanu3anuaTa My — 4in.54 v 4n.55 HK u coneunduunure xumnoresu Ha
un. 58 u un. 58a HK, a Taka cemio ¥ npu kBanuduuMpaniy NMPU3HALM Ha
JI€STHUETO, OTHOCHMHM KBM IPECTBIIHHS ChCTAB KATO IMOBTOPHOCT M OMNAceH
peunaus — 4i1.27-29 HK, ycnosxHeHa npecTbliHa JeWHOCT HPH NMpecTHINIEHHUS,
OCBIIECTBEHH B pealiHa MIIM HAEAIIHA ChbBKYITHOCT WJIM MPOIBDKABAHO — 4i1.23-
w1.26 HK, oco6eHOCTH Ha IMYHOCTTA Ha Jieela ~ HeMTbJIHOJIETEH U3BBPIIUTEN Ha
OPECTBIUIEHUs], NPH KOETO NpeABHACHUTE B oco0eHaTa YacT HAKa3aHWs ca
peAyurdpaHd 4pe3 3aMsHaTa UM [0 BHJA WIH pa3Mep C IO-JIEKH, CHOTBETHO C
npujaraie Ha BB3NUTaTeNHa MsApka. B 4n.66 HK, kolito ce Hamupa cwimo B
obmara yacT Ha HK ce npeasmwkaa ycioBHO OChKAaHE Ha HAKa3aHHUE JIMILABaHE
OT cBoOo/Aa, KOETO ce M3pa3sfBa B OTJlaraHe HA HETrOBOTO H3ITbIHEHHE C

H3IIUTATEJICH CPOK. Axo A0 U3THYaHE Ha TO3H CPOK, OCBACHHUAT U3BBPIIH JPYIO
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YMHUILUJICHO IMPECTBINIEHHE OT OOLI XapakTep, 3a KOeTO My Ce€ HAJI0XH CBIIOTO
HaKa3aHue, TOM M3ThpIsiBa U OTIOXKEHOTO Haka3zaHue — un.68, an.l HK, a ako
YCIOBHO OCBIEHHUAT HE H3NBIHABAa 0Oe3 OCHOBAaTeNHa MNPHYMHA HAKOSA OT
onpeesieHUuTe My 10 pefia Ha Wi.67, an.3 npobalmOHHHA MEPKH, CBABT MOXKE M0
NPEJI0XEeHUE Ha MPoOallMOHHUA ChBET [a A 3aMEeHHM C Jpyra WIH Ja MOCTaHOBU
Ja U3THPIIN U3LAI0 MM OTYACTH OTJIOKEHOTO HaKa3aHue JIMIIaBaHe oT cBoOoaa
—4n.68, an.3 HK.

BCHYKH H3N10KEHH NO-TOpe XUITOTE3H MOAKPENAT H3BOAA, Ye HANIOXKEHOTO
HaKa3aHHEe 3a KOHKPETHO AesHHE € choOpa3eHO ¢ H3HMCKBAHETO 3a HeroBaTa
3aKOHOYCTAaHOBEHOCT HE €aMO KOraTo ChOTBETCTBAa IO BHJ M pa3Mep Ha
IIPEeBHJIEHOTO KATO CAHKLMA 32 ChbOTBETHHUSA NPECTHIIEH CBhCTaB B ocobeHaTa
gact Ha HK, HO 1 xoraro Tasu cankuus ¢ MogudHIupaHa Iopaay NpujaaraHe u
Ha pasnopeadute oT ob1aTa 4acT, KOUTO BU3MPAT 0COOEHOCTH Ha IpecThITHATA
JAEHHOCT M JIeeNa, KaKTO U NOBEJICHHETO Ha IMOCJHEAHUS NMpPH U3MBIHEHHE Ha
BIf3]1aTa B CHJIAa IIPHUCBHAA, C KOATO € HAlOXEHO HaKa3zaHWe JHIIaBaHe OT
cBo0OJIa, OTNIOXEHO C M3nuTareneH cpok - wi. 68, an.3 HK. Ilpu mocnennara
XMIIOTE3d, MHOTO CXOJHa C Ta3H, KOATO ypexxaa OclopeHaTa pasmnopenda Ha
wr.43a, 1.2 HK, BHHOBHOTO HEH3Nb/IHEHHEe Ha UpoOAalHOHHATA MspKa €
OCHOBaHHE 3a U3THPIIIBAaHE Ha OTI0XKEHOTO HaKa3aHWE JIMILAaBaHe OT CBoOOJa.
Pasnukarta Mexay TAX ce U3pa3saBa caMo B TOBa, Y€ Makap M B JBara cilyvas Ja
Ce CaHKIMOHHMpA €JHO M ChIIO JesHHe Ype3 3aMsHaTa Ha Mpobauusra c
JMIlIaBaHe OT cBOOOi#a, B MNBpPBUA Cllydyaid € HalHlle YCJIOBHO OCHXKIaHe C
npuilaraHe Ha npoOalMoHHa MApPKa, a BbB BTOPHS — €IUHCTBEHOTO HAKAa3aHUE €
Ta3d MspKa, KOSATO M IPU JBETE€ XUIOTE3HM OCHAEHUAT He M3IBIHsABA 0e3
OCHOBaTesHa MPUYHUHA.

3aMAHaTa Ha HaKa3zaHHeTo IipofanusA C JHIIaBaHe OT cBoOoJa ce
OCBIIECTBSABA 10 NPEeAIOKEeHHE Ha IPOKYpopa ChC ChAeOEH aKT — OIlpefesieHHe
no 4n.452 HIIK, koero mnoanexu Ha HHCTAHUMOHEH KOHTpoa. To ce
IIOCTAaHOBSABA OT OKPBLXXHHSA ChbJl B ChCTaB - CHAUA U CBHAEOHM 3acenaresid ChC

3aJBJDKUTENIHO YUaCTHE Ha IIPOKYpOpa, MIpEACEAATENIA Ha Hp06aHHOHHHH CbBECT
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U OCBJECHHUA, KOETO TIapaHTHpa pealu3alus Ha I[PaBOTO Ha 3allUTa Ha
MOCJIEIHUA Y 3aKOHOCHOOPa3HOCTTa Ha MIPHJIaraHeTo Ha 3aMsAHAaTa.

IIposBneHne Ha MNpUHLMIIA HAa IpaBoOBaTa Abp)XaBa B 00JacTTa Ha
HaKa3aTeJTHOTO IpaBOIMpPHIIAraHe, a He 0OpaTHOTO — HEroBOTO HapyllaBaHE, €
MMEHHO ypeaeHata B ui.43a, T.2 3aMsiHa ¢ orjie[] NOCTHUraHe LIENIUTE Ha
HakasaHueTo, Bu3upand B Wi.36, an.l HK. Kato antepHaTtuBHa BB3MOXXHOCT B
ocrnopeHara pasnopeaba € IpeABHUACHO 3aMeCTBAIOTO HaKazaHue ja Obne
Apyra MmpoballMOHHA MApKa, HO TS Ha MpakTHKa Ou Ouia mpUIoXhMa, CaMo aKo
HEU3IIbJIHEHUETO Ha HaJlOJKEHATa Ha OCBACHMS TaKaBa MApKa € OT IO-JIEKUTE,
npeasuaeHy B wi42a, an.2 HK - te3u or 1.1 1o T.4 oT Tekcrta, mpu KoeTto 6u
Onio BB3MOXKHO TE Jla Ce€ 3aMEHAT C IO-TEXKHUTE MPOOAIMOHHHM MEPKH KaTo
NOTIpaBUTEINIEH TPyl WK Oe3Bb3Me3eH TPy B MOJI3a Ha 00IIeCcTBOTO — 4i.42a,
an.2, 7.5 u 1.6 HK. Ako obaue HAKOSA OT MOCHNETHUTE JBE MEPKH € HaJIOXKeHa
KaTO HakKa3aHue€ M OCBHJACHUAT BHHOBHO HE s U3IBJIHABA, 3aMsiHAaTa C
JMIIaBaHETO OT CBOOOAA KaTO MO-MHTEH3MBHO BB3JEHCTBHE BBHPXY JTMYHOCTTA
My, e Obae aJeKBaTHOTO CPEJACTBO 3a ITOCTUraHe LIEIIUTE HA HaKa3aHWUETo,
HE3aBHCHMO OT TOBa 4ye B ocobeHara yacT Ha HK 3a mHkpuMUHHpPaHOTO AesHUe
He € I[peABHAEHA TakaBa CaHKLHUS. AKO ITOCOYEHAaTa BB3MOXXKHOCT He OH
CBILIECTBYBAJI4, U3IILIIHEHUETO HA HaKa3anue Ipobauus OM 3aBUCHIIO M3LAIO OT
BOJIITA Ha OCBHEHWSA W OT JIMYHATA My TOTOBHOCT Ja c€ choOpa3ssiBa ¢
OrpaHHYEHMsATa BLPXY JIMYHATaA My cdepa, CBbp3aHM C YIpaXXHIBaHE Ha
AbpKaBHAaTa HaKa3aTeJIHOMPaBHA [IPUHYA.

Ilopagu M3M0XEHOTO UCKAHETO 3a YCTAHOBSIBAHE HA MPOTHUBOKOHCTHUTY-
nuoHHOCT Ha wi.43a, T.2 HK cinenBa aa ce 0TXBBPIU KaTO HEOCHOBATEHO.

2.Ilo uckaneTo 3a ycTaHOBsIBaHE Ha HECHLOTBETCTBHE Ha 4wi.43a, T.2 HK ¢
MEXIYHapOJIHHUTE JOrOBOpH, 1o kouTo Peny6nuka bearapus e ctpana — wi. 149,
an.1, 1.4 or Koucturyuusra.

Paznopenbara Ha 4m43a, 1.2 HK He nporuBopeun u Ha wi7, T.l
K3IMHOC, cnopen koiiTo ,,He MOXe 1a ObJe HANAraHO HaKa3aHUE IO-TEXKO OT

TOBa, KOCTO € ouno NpEABUACHO 3a CBOTBCTHOTO IPECCTBINICHUE B MOMCHTA,
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Korato To € Ouno u3BbpumieHo”. Hopu B ocobeHara yact Ha HK ga me e
NPeABUACHO alNTEPHATHBHO Ha IMpoOanusaTa Haka3aHWe JIMIIaBaHe OT cBOOO.a,
IIOM KaTo B 0OIllaTa 4acT € ypeleHa 3aMsHaTa Ha HaloXeHaTa MpoGalMoHHA
MApKa C TMOCIEJHOTO TpPH HalMYMe Ha CTPOrO OMNpefelieHHM B 3aKOHA
NpeANnocTaBKy, He € HapymeH Tekcta Ha wi.7, an.l K3IMHYOC. Tosa e Taka,
3alll0TO OCBACHHUAT € B U3BECTHOCT 3a NpUJIaraHe Ha 3aMeCTBAIIOTO IO II0-
TEXKKO I10 B/ HaKa3aHHE MPU HETOBO BUHOBHO NMOBeJIeHUE 38 HEU3ITbJIIHEHHE Ha
npobanyATa, T.e. HaKa3aHHeTO JIMIIABaHE OT CBOOOAA € 3aKOHOYCTaHOBEHO M
NPEABUANMO, NIOPAJH KOETO HE € HalMlEe HapylueHHe Ha MOCOYEHHS TEKCT OT
K3IMYOC. 3amecrBamoro Haka3anue He OH OWIO 3aKOHOYCTAHOBEHO H
CHOTBETHO INPEABUAMMO, aKO 3aMsHaTa Ha mpobanusaTa ¢ MO-TEKKOTO II0 BHL,
HaKasaHHWe JMIIaBaHe OT cBoboaa Ge ypemeHa B obmara yact Ha HK B
NOCIEBall] M3BBbPIIBAHETO HA MPECTHIUIEHHETO MOMEHT, HO HE H KOraro T €
CBIIECTBYBajla KaTO Bb3MOXHOCT 3a IMpUJaraHeTo i KsM T03H MoMeHT. Camo B
Ta3¥h XMIOTe3a TA OM OMNa B HECHOTBETCTBHE C pasmopexdara wa 4.7, T.l
K3IMYOC. Cnyuast He e TakbB, 3allI0TO OCHIOpeHara pasnopenda Ha wi.43a, T.2
€ B MBJIEH CHHXPOH ¢ 4.2, an.l u an.2 ot HK, Koiro npornacssa chbiuus
OCHOBEH IPHMHLMI Ha HAaKa3aTeJHOTO IpaBoNpHiarae, HaMepHIl H3pas u B 4.7,
T.1 K3ITHOC, a uMeHHO ye 3a BCAKO MpECTHIICHWE ce MpHjiara CaMo OH3H
3aKOH, KOHTO € OMJI B CHJIa TI0 BpeMe Ha U3BbPUIBAHETO MY H ChOTBETHO, aKO /10
BIIM3aHETO HA NPHUCHAATA B CHJIA NOCIEABAT Pa3lMYHM 3aKOHHW Ce€ MpHlara Hai-
OnaronpuATHHA 3a Aeela.

ApPryMeHTBT 32 HECBOTBETCTBHE HA OCIOpeHara pasmopeaba ¢ wi.7, T.1
OT KOHBEHLHMATA C OrJed JWIcaTa Ha MPEABHAMMOCT Ha 3aMECTBAIOTO
HakaszaHHe [opagd MOPOAEHHUTE OT 3aMsHaTa Ha mpodalMsaTa C JHIIaBaHE OT
cBoboa TPYAHOCTH IIPH NPABONPHUIAraHETO M Ch3AaBaHE Ha NPOTHBOPEYMBA
Ch/lcOHa MMpaKTHKa € HeocHoBareneH. CaMara 3aMsHa He [Opakaa MOCOYEHHTE
3aTpyJHEHHUs NPYU IpPUIAraHeTo i, a mpoOJeMH Bb3HHKBAT NPU MHOXKECTBO

NpECTBINICHUA U NPCOHUIIHU OCBXKIAaHHA C OorJjien C’BOﬁp&i}ﬂBaHe Ha IpaBHJiaTa

Ha CbBKYITHOCTTA, OITACHUA PEUUIANWB U MIIIBJIHCHHUC HA HAaKa3aHHUETO JIHUIIABaHE
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oT c¢BoOOZa TMIpH YCIHOBHO OCBXIOAHE TIOPaid I[OCTAHOBABAHETO Ha
3aMECTBALOTO NpobalMaTa HakKaszaHHe JHIIaBaHe OT cBoboxa. Cw3pgameHata
NPOTHBOPEYMBA IpaKTHKAa B Te3M XWIIOTe3W He OOOCHOBaBa WU3BOHa 3a
HecboTBeTCTBHE Ha 4Wi43a, 1.2 HK ¢ un7, 7.1 K3ITYOC, tpi Kato no
TeiKyBaTesied T BKC Moxe 1a npeonosnee Ta3yu NpakTHKa KaTo s YHUDULIKPA,
BBB BPb3Ka C KOCTO 110 MCKaHE Ha IVIaBHMs MPOKYpop € 00pa3yBaHO CIIPSIHOTO
TBIAKYBaTeNHO Aeso Ne 6/2013 r. ua OCHK.

Ocnopenara pasnopexnba He mpoTuBopeud M Ha wi.l4, 1.7 MIIITIIL
Cnopen To3M TeKCcT ,,HMKOH He Moxe ma ObJe CbAECH HWIM HAKa3BaH 3a
NpEeCThIVIEHHE, 3a KOETO Be4Ye € OMI OKOHYATEeTHO OCHIACH WIJIM OIpaBiaH
CBIJIACHO 3aKOHAa M HakasaTejlHaTa Ipollefypa Ha BeskKa cTpada”, T.e.
LMTHpaHara pasnopenba oT MakTa BbBeXJa 3a0paHa Ja ce peBH3Mpa BIIA3JA B
CHJla TIPUCBHIA, C KOETO Ha OKOHYATENIHO OCBIAEHO JIMIIE C€ Hajllara HOBO
HakasaHWe. 3aMsHaTa Ha HaKa3aHHETO Npobauus ¢ HakazaHue JTUIIABaHE OT
cBobosa He MpexAcCTaBiIsABa TakaBa HemoMycTuMa cropex wi.l4, 1.7 MIITTIII
peBU3HMs Ha BJfA3jla B CHJIa MPHCHAA, ThbH Karo He CTaBa BBIIPOC 3a [MOBTOPHO
ocexaaHe. Tosa € Taka, 3al[OTO 3aMeCTBAIOTO [O-TEKKO 110 BHJ HAKa3aHUE Ce
OTHACs /10 CBIIOTO MPECTBINIEHUE, 32 KOETO AeelbT € OUN MPpU3HAT 38 BUHOBEH C
BIsA3JIa B CHja TnpuchAa. Tasu mpuchlda He € peBU3HpaHa OTHOCHO
XapaKTEPUCTHKUTE Ha JESHUETO U [eella, KaKTO U Ha NpaBHAaTa KBaJU(HUKaIKs
Ha U3BBPIICHOTO NMPECTHIIEHHE KATO OCHXAAHETO 3a MOCJIEIHOTO € CaMO €HO
— cJeql 3aMsHaTa TOBA € HAKa3aHUETO JIMIIaBaHe OT cBoOona. B pesynrar Ha
HCHHOTO TMpHJIalraHE€ c€ INPEeyCTAaHOBSBa 3aHAMpe)| H3NBIHEHHETO Ha
HaKa3aHWeTO Npodalvd, a ako € YaCTHYHO M3THPIAHO, CAMO OTHOCHO OCTaTbKa
OT HETO Ce IpHJIara 3aMecTBalllOTO HaKa3aHHe JIMIlIaBaHe OT CBOOO(a, KATO TO3H
OCTaTBK Ce€ IPEH3UYMCIIsIBA B CHOTHOLIEHHETO, ypeaeHo B wi43a, 1.2 HK, T.e.
OCBICHHUAT TBHPNH CamMO €IHO, a HE JBe HaKa3aHHd 3a €IHO M CbIIO

NPECTBIICHHUE.
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C ornea Ha ropHOTO MCKAaHETO 3a YCTaHOBSBaHe HECHOTBETCTBHE Ha
pasnopenbara Ha wi.43a, 1.2 HK ¢ MeXayHapogHHUTE AOTOBOPH, IO KOUTO
Peny6nuka brirapus e ctpaHa chIo € HEOCHOBATEIHO.

[To uznoxxenute cpoOpakeHus KOHCTHUTYUIHOHHUAT ChJ HA OCHOBaHHUE
w149, an.l, 1.2 u 1.4 or Koucruryumsara um =122, an.l or 3akoHa 3a

KOHCTI/IT}’I.II/IOHHI/IH CbAa

PE I A:

OtxBbpis uckaHeto Ha O61moTo chOpaHue Ha Hakasarennara Kosnerus Ha
BLpXoBHHUSA KacallMOHEH ChJI 332 yCTAaHOBsIBaHE Ha MMPOTUBOKOHCTUTYLIMOHHOCT U
HECBHOTBETCTBHE C MEXAYHAPOIHUTE AOTOBOPH, 0 KouTo Peny6iuka brirapus
e cTpaHa Ha 4n.43a, 1.2 or Hakazarennus xomexc /o6H., [IB, 6p.26/1968 r.,

TOC/IE/IHO U3MEHEHHe U IJIIbIHEHHe AB, 6p.19/2014 r./.

IIpencenaren:

Tumifrsp Tokyies




