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YBAXKAEMHM KOHCTUTYIIHOHHU CBHANH,

Ha 9 mait 2019 r. e momycHaTo 3a pasriiexaaHe KOHCTUTYLIHMOHHO Jelo Ne
5/2019 r. mo MCKaHe Ha TPHWICHEH CBHCTAB Ha IPaXkJaHCKara KOJIErHs Ha
BBpxoBHMS KacallHOHEH Ch[l 38 JaBaHe Ha 3aIb/DKHTENHO ThIKyBaHe Ha ui. 151,
an. 2, uspedenue tpeto or KoHerutyuusra Ha Peny6iuka bearapus o Berpoca:
,KakBy ca mpaBHUTE MOCNEAHIM OT pelieHHATa Ha KOHCTMTYLHOHHHS CBJ B
XHUIIOTe3a, KOraTro ce 00gBsSBa 33 MPOTHBOKOHCTHTYI[HOHEH 3aKOH C €IIHOKPATHO
neiicteue?”. lenoro e obpasysaHo o pena Ha un. 149, an. 1, 1. 1 BBB Bp. ¢ Y.
150, an. 2 ot Korcturynusra.

BUCIIHAT aABOKATCKH ChBeT CYHTA, Ye BbB BPB3Ka ¢ 00pa3yBaHOTO
KOHCTHTYLHOHHO [ej0 cliefiBa Aa H3JI0KH CJCAHHTEe APIryMEHTH, KOHUTO
NpeAcTaABA HA BHHMAHHETO Ha yBaskaeMHusi KOHCTHTYHOHEH CBA:



BrrpocsT 3a nocneaunuTe oT pemennaTa Ha Konetutyuuonnus ¢pa (KC)
€ OT M3KIIOYMTESHO 3HaYeHUE KaKTO 3a [IpaBHaTa CUTYpPHOCT, Taka H 3a
YTBBpXKAaBaHe Ha NpHHIMIA Ha npaBoBaTa AbpxkaBa. [lo cBog xapakTtep TOMH
cnesa fa.6be 06CHAEH NMOAPOOHO M pa3peluaBaHeTo My € ChIBTCTBAHO OT
BHPIMaTeJIeH aHanu3 Ha wi. 151, an. 2, u3p. Ttpero ot KoHcTuTyuusta u
TIPUHIIUITATE, BLIUTETEHHU B HEA. 3a ga ce Aajie €HO3HAYEH M NPaBUJIEH OTTOBOP
Ha IOCTaBeHHs BBIIPOC B KOHTEKCTa HAa KOHCTHTYLHOHHO meio Ne 5/2019 r.,
obpazyBaHo ¢ Onpenenenye ot 9 maii 2019 r. no Mckase Ha TpUUNIEHEH CHCTAB HA
Bopxoeuus xacammoneH cba (BKC), I'paxxnaHcka Koserus, IbpBO OTACNEHHE,
KOeTo ro ¢ 3aaano ¢ onpenenenue ot 21.03.2019 r. mo rp. neno Ne 1475/2016 ., e
HeoOxoauMo Hali-Hanpen fa ObJaT U3SCHEHHW HAKOJIKO NPHHUUIIHY TOJOXKEHU.

EnBa ciien ToBa € BB3MOXHO Jla ce 1ajie OTTOBOpP, 3a Aa ce npousnece BKC
B IMOCJIEIACTBHE M IO Pa3MIeKIaHUs OT CbCTaBa IPaXXIaHCKO-NPABEH CIOp, MO
KOHTO clemBa Ja ce H3BBPIIM INpeleHKa Ha [paBHAaTa XapaKTEPUCTUKa U
nocinepguumre ot Pernenye Ne 12 ot 4.06.1998 r. mo k. x. Ne 13/1998 r., ¢ koeTto
KOHCTUTYUHOHHUST CBA € OOSBHJI 33 MPOTUBOKOHCTUTYIIMOHEH 3aKkoHa 3a
00sBSBaHE 32 'bP)KaBHA COOCTBEHOCT HA UMOTHTE Ha OMBLIMTE Liape PepanHana
1 bopuc u Texuute Hacaenuuuy (30JJCUCEL) (JIB, 6p.305/31.12.1947 r.). BKC
¢ MOCOYM, Ye NMPABHUTE TIOCIeIUIN Ha TO3U aKT He Ce TBIKYBaT €JHO3HAYHO B
JOKNIaga Ha DBpeMeHHara KOMMCHS 3a BB3CTAHOBSBaHe Ha OTHETOTO M
BBH3CTAHOBCHO HMMYILECTBO Ha ceMeiicTBara Ha OmBluTe unape Pepaunanpn [ u
Bopuc Il u TexHuTe HacnemHuuH, cb3mageHa B 40-toro Hapomno cwbpanue.
3actpmBar ce gABe craHoBuina. Cropel €QHOTO  pEHIGHHETO MMa
NpaBHOBB3CTAHOBUTENHO  JefictBue. Cnopen  Apyroro  oOsBeHHAT 32
IPOTMBOKOHCTUTYLIMOHEH 3aKOH HMa €JHOKpaTHO [eicTBHe, MOpajau KOeTo
pemreareTo Ha KOHCTUTYLIMOHHMS Cbh/l HE MPOU3BEXKAA MpaBHU mocneauiu. Huro
€IHO OT JBETE CTAaHOBUINA HE € MOIy4YUIO [J1acoBeTe Ha HEeoOXOJWMOTO
MHO3HHCTBO HApPOHU NpeACTaBUTEINH.

1. )Ieﬁc'rlme Ha pelIeHuATa Ha KOHCTKTYHHOHHKH Cb1 BbB BpPEMETO

Pemenusta Ha KOHCTUTYUMOHHUS CBJI, C KOUTO TOH C€ MPOU3HACSH OTHOCHO
NPOTUBOKOHCTHTYLIMOHHOCTTa Ha 3akoHuTe (Wi 149, an. 1, 1. 2 or
KoncTuryuusara), mo mpaBWio HUMaT AEHCTBHE 3aHamnpel BbB BpeMeTo. ToBa
pa3bupane rnpousTHya Npsako oT KoHCTHTyuUsATa U OT pa3nopendara Ha ui. 151,
an. 2, u3p. Tpero or KoHcTuTynmsaTa, cIOpel KOSTO aKThT, O0sSBEH 3a
IPOTUBOKOHCTUTYILIMOHEH HE CE€ MpuJjara oT AEHSA Ha BJM3aHE Ha PEIEHUETO B
CHIIa, a pelleHUATa BIH3aT B CHUJIa TPH AHU cliesl 0OHApOoABaHETO UM B ,,JIbpKaBeH
BecTHUK”. Peterue Ne 22 ot 1995 r. mmo k.1, Ne 25/95 r. naBa noapoGHO ThIKyBaHe
Ha wi. 151, an. 2, u3p. Tpero or KoHcTUTyMATa NO BHIPOCA KAKBH Ca MPABHUTE




nocleauH OT PEUICHUATA Ha KOHCTI/ITyHI/IOHHI/Iﬂ ChJ B XUIIOTE3aTa, KOorato ¢
00sBsBAa 32 NPOTUBOKOHCTUTYIITHOHEH 3aKOH, KOWTO U3MeH WK OTMeHs AeicTBalll
3aKk0OH. B Hero ca o00OCBIEHH M 3aCTBIIEHU HAKOJIKO BaXXHU W TPHUHIIMIIHA
MOJIOKEHUSA, MPUITOKHUMH INPH A3ACHABAHCTO U Ha ceralaHudg BBIIPOC.

Ha nbspBO MACTO ce M3SICHSBA JICHCTBHETO HA CIMH 3aKOH BbB BPEMETO,
KOETO Ce ChCTOM B HETOBOTO IpHJIaraHe OT BIM3aHETO My B CHIIa 1O MOMECHTA, B
KOHTO 6bae OTMeHeH. KOHCTHTYLHMOHHMSA CBJ € Jal MOAPOOHO THIKYBaHE Ha
u3pasa ,He ce npunara” B @i 151, an. 2, usp. tpeto o1 KoHCTHTyNHsATa, KOETO
chIBprKa 3a0paHa 3a NPUIAraHeTO Ha 3aKOHa 3aHanpell. 3aKOHBT NPOABIDKaBa fa
CBIIECTBYBA B MIPABHUA MHD H € ypexIal 001IeCTBeHUTe OTHOLICHHUA 3 TIEPHOIA
OT BJW3aHETO My B CHIa [0 OOSBABAHETO MY 32 MPOTHBOKOHCTHUTYLIMOHEH OT
KOHCTUTYLMOHHHA CBbA. bBbarapckata INpaBHa CHCTeMa HE € BB3IpUeaa
HUIIOKHOCTTa HA 3aKOHA, Taka KakTo A BB3NpHeMa HanpuMmep DeaepanHus
KOHCTUTYIIMOHEeH ¢b Ha Denepanta peny6nnka [epmanus. Tosa pasbupane e
HAJTOXEHO OT KOHCTUTYI[HOHHUA 3aKOHOJATelNl Hai-Beye ¢ 1iell TapaHTUPaHeTO Ha
[IpaBHATA CUTYPHOCT MOAOGHO Ha KOHCTUTYUMATE Ha ABCTPHS — Ull. 140, an. 3 u
Wramus — un. 136, an. 1. Criopen 6parapckis KOHCTHTYLIMOHEH CBA ,,U3PA3bT ,,HE
ce mpumara’ ceAbpxka 3abpaHa 3a IpuiaraHe Ha 3akoHa samampen. Ta e
Ge3ycnoBHa, MMIIEPaTHBHA U 3a I0CTOsHHO. KaTo mociequua OT Tasu 3abpaHa
clenBa, ue OOSBEHUAT 3a IPOTHBOKOHCTHTYLIHOHCH 3aKOH TIpecTaBa Jia IefcTBa U
Iia perynupa obuiecTBeHNTe oTHOIIeHHA. Tolf ry6u npaBHUs CH eeKT H IPecTapa
7la CBLIECTBYBA KaTOo HOPMATHBEH akT.” B TO3H CMHCBHI, ¢ BIM3AHETO B CHJIA Ha
pemerueTo  Ha  KOHCTMTYUMOHHHS — Cbl,  3aKOHBT,  00sfBeH  3a
TIPOTHBOKOHCTHTYLMOHEH, ce obescunpa. Obescuisa ce NEHCTBUETO Ha 3aKOHa,
KaKTO BbB BPEMETO — 3aHAMNpeE]l, TaKa U CIPSMO JTHIATa.

ToBa e mpsika ¥ HEMOCPEICTBEHA ITOCTIEANNA OT PElIeHUeTO Ha ChJa U Ha
KOHCTHTYTMBHOTO My A€HCTBHe', KaKTO 110c0OuBa ¥ caMUAT KOHCTUTYIIHOHEH CBJ,
Thif KaTO TO € PaBHOCHIIHO Ha OTMsHA Ha 3aKOH. B KOHCTUTYLIHOHHATa JOKTPUHA
TOBa [EWCTBUE Ha KOHCTUTYLMOHHMTE pellleHHs Ce O3HauyaBa KaTo ,,CHNa Ha
TIPECHAEHO HEIO Ha KOHCTUTYLMOHHOTO pelleHHe MO OTHOLICHWE Ha BCUYKH ",
KaTO ¢ Ta3W 3aJB/DKUTENIHA U 00OBBbp3BAallla CHIIa HA KOHCTHTYLIHOHHMTE PELIeHH
ce ION3BAa HE C€aMO [UCIO3WTHBBT HA PEWIEHHETO, HO W MOTHUBUTE Ha
KOHCTUTYLIHOHHOTO pellleHHe, 3a1(0TO MMEHHO B MOTHBHTE Ha KOHCTUTYIHOHHOTO
peeHne KOHCTHTYHMOHHUAT CBJl ThIKYBA KOHCTHUTYIMOHHHUTE HOPMH (Taka
npod. Cranes, XK., IlpoGmeMn Ha KOHCTHTyUMsiTa M KOHCTHUTYLHOHHOTO
npaBochaue, Cuena, C., 2002 r., ctp. 97 n ci.). Ilopaau 00CTOATENCTBOTO, 4€
ocHOBHAaTa 3anauya Ha KOHCTUTYUHOHHHS CBI € Ja [aBa 3aABbJDKUTEIHH
ToKyBanus Ha Konctutyuusta (1. 149, an. 1, 1. 1 o1 KPB), cropen npod. Cranes

! B KOHCTHUTYLMOHHATA AOKTPHHA Ce MpHEMA, 4€ KOHCTHTYTUBHHMAT edext Ha pemenuata Ha KC ce cveTomn B
o0c3cyMnBadHe Ha akra, KaTo KOHCTHTYUMOHHHAT queKm mMOowHO  omeoeaps HA  RNOPOYHOCMMA HA
HPOMUGOKOHCUMYYROIIUA 3aKROH ... TR Hardza yHuoxcasane 1na mosu 3GKRoH ypes obescursarnemo my.” — B:
Cranes, XK., [TpoGaeMu Ha KOHCTUTYLWATA i HA KOHCTHTYLMOHHOTO mpasocbawe, C: Cuerna, . 102 — 103 (u
UMTHPAHATA TaM MTepaTypa); B T03u cMuchl H Cnacos, B., Kouctutyunonnuar cbi, C., 1994 .



TBIIKYBAaHETO HAa KOHCTUTYLIMOHHA HOPMa, U3BbPIIEHO OT KOHCTHTYIIHOHHUS ChJ
B MOTHMBMTE 10 KOHKPETHO IeJI0 3a IMPOTHBOKOHCTHTYIIMOHHOCT HA 3aKOH, MMa
3Ha4yeHHe Ha TBJIKYBaHE Ha KOHCTUTyUHsATa no ui. 149, an. 1, 1. 1 ot KPB (karo
TBJKYBaHe, HallpaBeHO 10 MOBOJ UCKaHe 3a ThIKyBaHe). ETo 3auio pernenusra Ha
KoHCcTUTYLIMOHHUS CBJ] ca 3aIbJDKATENHH B TAXHATA ILSUIOCT — HE CaMO B 4acTTa
Ha JUCIO3UTHBA, IPOIacsaBalll IPOTHBOKOHCTUTYLIMOHHOCT Ha OfpeesieH 3aKOH,
HO M B 4acTTa Ha MOTMBHTE, ThH KaTO HMEHHO B MOTHBUTE Ha pelueHuneto Ha KC
C€ ChABPIKa THIKYBaHETO HA 3aKOHA U YCTAHOBSBAHETO HA HErOBOTO CHOTBETCTBHE
¢ Koncrurynusra.

Cropen KoHCTUTYHUOHHUS Chl HETOBUTE peLIeHHs 3a
IIPOTUBOKOHCTUTYLIMOHHOCT Ha 3aKOH ca PAaBHOCHIIHM HA OTMSHA HA 3aKOH OT
Haponnoto csbpanue (4. 84, 1. 1 ot Koncrutyuusra). [To To3u HauuH ce mocTura
OCHOBHATa LeJl Ha KOHCTUTYLMOHHHS KOHTPOJ M Ha pasmopendara Ha 4. 151, an.
2 un an. 3 or KoHcruTynuara — OTCTpaHsBaHe OT MpaBHUsS ped Ha
IIPOTHBOKOHCTUTYLIHOHHUS 3aKOH M BB3CTAHOBSABAaHE HA BBLPXOBEHCTBOTO Ha
Koncruryuusara. B nmoaxpena Ha ToBa pasbupane KOHCTUTYLHOHHHMAT ChI npes
1995 r. B Pemienue Ne 22/95 r. e npusen apryment ot ui. 3, 1. 1 ot [13P Ha
Koncturynusra, crnopen KosiTo ,pasnopeabure Ha 3aBapeHHTE 3aKOHH Ce
Impugarat, axko He nporusBopeyarT Ha Kouctutynusra”. Tol mnocousa, uye
»CIIEJIOBATE/IHO 3aBapeHUTe 3aKOHU, KOUTO IIpoTHBOpeyaT Ha KOHCTHTYLHATa, He
ce mpunarat. Hanune e 3abpana 3a npuiaraeto UM, 3allOTO ¢a OTMEHEHH IO
CHJIaTa Ha HENOCPeACTBEeHOTO AelicTBHe Ha KoHeTuTyuuMsTa, KaKBATO € U HesaTa
Ha 4. 151, anm. 2 u 3 ot KoHcTuTynmsra.”

2. Jeiicteue Ha pewreHHATa Ha KOHCTHTYUHOHHHS ¢bA CIPSIMO NpPABHHSA
peKHM, NPEAX0KAA NPOTHBOKOHCTHTYHHOHHHS 3AKO0H.

CropeH B TOKTpHHATA € NOCHeABAIIUAT H3BOJ Ha KOHCTHTYIIMOHHMS CbJl B
Pemnenne Ne 22/95 r. 3a TOBa KakBM ca TpaBHUTE | NOCIHCAHMLH 34
NPOTUBOKOHCTUTYLIHOHEH 3aKOH, C KOWTO ce M3MeHs JOedcTsauy 3akoH. KC
IIOCTAHOBABA, Y€ TON BB3CTAHOBABA JEHCTBHETO CU B pelaKIUATa IIPeId OTMAHATA
WM U3MEHEHHETO OT BIM3aHe B CHJIA Ha pellleHHeTo oT chaa' Hezasmcumo oT
TeOpeTHYHHUs crop® obave, GakT e, 4e penreHueTo Ha KOHCTHTYIIHOHHUA CB € ¢
00BBp3Ballo AeHCTBHe U cliesiBa aa Oble ChoOpa3siBaHo.

I[MocTaBs ce BBIIPOCHT, KAKBO €€ CJy4YBa, aKo He C'I:H.ICCTByBa 3aKO0H,
KOHTO € aeHcTBaga npeau OTMHAHATa Ha OﬁﬂBeHHH 3a

? Bx, bansnawku, I. [Tapnamenrapuo npaso. C.: YH “Cs. Knument Oxpuacku”, 2015 ¢. 353; Npymesa, E,
Koncturyuuonso npaso. C.: Cuena, 2013, ¢. 602-603; Mpbukos, B. 3a npasnata cuna Ha pelieHHsTa Ha
KOHCTHTYMOHHHA CbJI, KOMTO YCTAHOBABAT NPOTHBOKOHCTUTYLIHOHHOCT Ha 3aKOHHTE. — ChbBpeMeHHo npaeo, 1998,
Ne 6; Cranes, XK., Henkobeku, H. KOHCTHTYUMOHHNAT CbA ¥ MpaBHOTO AEHCTBME HA HerosuTe pewenus. C.:

Cubu, 1996; l'IeHeB, I1. HopmMaTHBHH M MPaKTUUECKHM OMEPTAHHA HA GBIArAPCKOTO KOHCTHTYLMOHHO NMPaBOCHIME.
Ipobaemu u nepcnexruen, HK Ceetynka 44, 2013 u ap.



NPOTHBOKOHCTHTYIHOHEH saxon? Cnenpaiiki JIOrMKata W MOTHBHTE Ha
pemenne Ne 22/1995 r. ce Hamara M3BOOBT, e CieiBa Jid ce BB3CTAHOBH
(paKTUUECKOTO U TNPABHO MOJIOXKKEHHE, neiicTBaio KbM MOMEHTA Ha BIM3aHETO Ha
00sIBeHH 34 IIPOTHBOKOHCTUTYILIMOHEH 32KOH B CHIIA. ToBa ce Hajlara oT MOTUBUTE
#a KOHCTUTYIIMOHHUS Ch, KOUTO €a 38 Ab/DKHTENHM U B KOUTO KoHCTUTYLIMOHHUS
CBJI IOCOYBA, e ,,eJHOBPEMEHHO C TOBA OTMAHATA Ha M3MEHEHHUS U OTMEHEHUA
Npeaxo/JeH 3aKOH, M3BBpLICHA C 00siBeHHs 3a MPOTHBOKOHCTUTYIIMOHEH 3aKOH,
mpecTaBa jia € B CHJla U Ce BB3CTaHOBABA HETOBOTO neiicreue. OT TO3U MOMEHT
OTMEHEHUST WJIM WM3MEHEHWAT MNpeAXOIeH 3aKOH 3amousa Ja Ce Tpunara B
penakuusiTa My Opey U3MEHEHNETO UM OTMAHATA MY. CnejoBaTeIHO HAHULIE € U
BBH3CTAHOBUTEJIHO AeliCTBHE HA PELCHHETO Ha Ch/a [0 OTHOLICHUE HA OTMECHEHHS
WM u3MeHeHus 3axon”’. MMeHHO TOoBa [EHCTBHME Ha peUICHMATAa Ha
KOHCTUTYLMOHHUA CbJ € ODeKT Ha KpUTHKa H NPOTHBOpEUMA B IpaBHaTa

NOKTpHMHA.

B ciyu4aii, 4e TIpeAX0eH 3aKOH HAMA, PaKTHUSCKOTO H PABHO IOTOXKEHHE
ce Tpelonpeiens oT 3aKOHOIaTeICTBOTO, PECIIEKTHBHO OT MOBEMTUTEIHHTE HOPMH
na KOHCTUTYUMATa, IeHCTBAIM KbM KOHKPETHHSA MOMEHT, KOraTo € BIIS3bJ1 CHJIa
OTMeHeHUs 0T KOHCTHTYLIMOHHUS ChJ 3aKOH. T0Ba € BAPHO € elHa ChIIECTBeHA H
BaKHa 3abenekka. BB3cTaHOBABA ce€ (PAKTUYECKOTO M TMPABHO TIOJOXEHUS,
[eCTBAILIO [PE/IM BAK3AHETO B CUJIA HA IPOTHBOKOHCTUTYIHOHHUS 32KOH, CIIPAMO
TIOBEIMTETHATE pasnopenOu, JefcTBallid KbM OH3H MOMEHT, HO CaMO JIOKOJIKOTO
TOBA TOJOXKEHWe He MPOTHBOpedM Ha cera jeiictBaiiata KoHCTHTyuMs Ha
PenyGmika Bearapus ot 12 womm 1991 1. Ako OOSIBEHUAT 32
IIPOTHBOKOHCTUTYLIKOHEH 3aKOH, obade, e O camo ,HOpMOCB31aBall” (He ¢
U3MEHST WIM OTMEHsUI APYT 3aKOH), Wi ,,MpaBoch3nasaly’ (NpaBHOTO My
neficTBUe e 6ui0 [a ch3jaie TMpaBa B [10J3a HA OMNpeeneH CyOeKT), KaKbBTo €
ciygast cb¢ 30JCHCBL (aopu # ¢ €IHOKPATHO JefcTBUE), HEroBOTO
o0e3cuaBaHe ¢ peirenueTo Ha KOHCTHTYNHOHHHS ChA BOAH 10 OTMAHA Ha
CH3IaJcHUTE C HEero mpaBujia ¥ Bb3CTAHOBSIBAHE HA MPEIHLIHOTO MOJIOKEHHE
(r.Hap. B TpaBOTO restitutio in integrum). B cry4as 00sIBSBaHETO 32
TIPOTUBOKOHCTHTYIIMOHHOCT Ha 30JICCEL] e noBenmo Ao Jurcara Ha 3aKOH,
ypexaai o6IeCTBeHHTE OTHOIIEHHUS 10 [I0BOJ ONBPKABABAHETO HA HMYIICCTRATA
Ha ceMeiicTBaTa Ha GUBIIKTE Ilape ¥ TEXHUTE HACTeNHULH, PUn0OUBaHETO UM U
[PUTEKABaHETO MM OT Ibpxapata. Cropej pasdupaHeTO B KOHCTHTYUMOHHATA
AOKTPHHA ,,ypec)ez—zama om npomueoxoz—tcmumyuuouuuﬂ 3QKOH cmdaea OMHO80O

Heypedena”

3. JleiictBue Ha peuweHnsiTa Ha KOHCTHTYUHOHHHS CBA OpH OTMHHA HA
NPOTHBOKOHCTHTYUHOHEH 32KOH € eIHOKPATHO el cTBHE

3 By, Cranes, %K., Llut. cbu., [Ipo6aemy Ha KOHCTUTYUMATA. ..., €. 106.
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B obmws cnyyvaii, korato craBa AyMa 3a OGHKHOBEH 3aKOH C MHOTOKPATHO
IeHCTBHE, OT MOMEHTa Ha OOSBSIBAaHETO My 3a [POTHBOKOHCTUTYLMOHEH,
OOLIECTBEHUTE OTHOLICHHUS, KOUTO TOH ypexna, GUBAT ypeAaHH 3aHAnpe] OT
3aKOHa, JeHCTBAlUl Npeiu O0SABABAHETO MY 3a IMPOTUBOKOHCTHTYLIHOHEH CIIOPE[
3abIDKUTENIHATa cuna Ha Pemenne Ne 22/1995 r., nokarto opransT, U304l akTa, B
ciy4ad Ha 3akoH — Hapoanoto cpbpaHue, He mpeypenu Te3w OOLIECTBEHU
OTHOIIEHHS.

KakBo ce cay4yBa, ako 3aKOHBT HMa eIHOKpaTHO aeiicrBue? Kaxto
32KOHBT ¢ €QHOKPATHO IEHCTBHUE, TaKa M APYI'U aKTOBE ¢ €IHOKPATHO NeHCTBHE
(nanp. pemenns Ha HaponHoTo ce0panue 1 akToBe Ha Mpe3uaeHTa) ca 06XBaHaTH
OT KOHTpOJIa 32 KOHCTHTYLMOHOCHOOpa3HOCT 110 pena Ha 4d. 149, an. 1, 1. 2 oT
Konctutynusara. Ilo oTHoIIeHHe Ha MOCIE€AUIUTE HA OTMSHATA HAa TAKUBA 3aKOHU
KaTo MPOTHBOKOHCTHTYUHMOHHM 00ade ce JONycKa pa3iudHO ThIKYBaHE HA
pasmopenbara Ha 4. 152, an. 2, usp. tpero ot KoHctuTyimsara u u3paza ,,He ce
npunara®. TakoBa TBIKYBaHe, KOETO 00OCHOBaBa M3KJIIOYEHUA 10 OTHOILEHHE Ha
00e3cuIBaHETO HA NPOTHBOKOHCTHTYLHMOHHHS 3aKOH 3aHallpejl, € 3aCThHEHO B
IMTHpaHaTa Beue craTus Ha pod. XKusko Cranes*. Toit 060ocHOBaBa, Ue “nuIaTa,
NpUACOUIM IPaBa Bb3 OCHOBA Ha IPOTHBOKOHCTHTYL{MOHHHS 3aKOH, HE MOTAT Clie]|
HEroBOTO ofe3cuiBaHe jAa ce [1030BaBaT Ha TAX, 3aUI0TO NPH3HABAHETO HA TE3H
IpaBa MpPeAIoCTaBs MpUlaraHe Ha NMPOTUBOKOHCTHTYIIMOHHHUS 3aKOH, a TOM Mo
XUIoTe3a € Beye 00e3CHIICH, Taka 4e He Moxke ja Obje Nmpuioxed. B ToBa ce
CbCTOU He320aBHOTO JeHCTBHE Ha 00E3CHIBAHETO Ha IPOTHBOKOHCTUTYIHMOHHHS
3aKOH, peanucano ot wi. 151, am. 2 na Koncruryuusra... C apyru nymu, o6110to
IpaBUIIO, 4e MpaBaTa, MPUAOOHTH Bb3 OCHOBA Ha OTMEHEH 3aKOH Ce MPHU3HABAaT,
OCBEH aKo TOW MMa oOpaTHa cuid, He BaXU CIPSIMO NpaBaTta, NPHIOOHTH BH3
OCHOBA Ha IIPOTHBOKOHCTHUTYLIMOHEH 3aKOH, aKO TE3H [IpaBa He ca BeYe yIpaKHeHH
(OCBHIIECTBEHN), @ OCHILECTBABAHETO UM € BUCsIo. OCHOBAHYETO 32 Ta3H Pa3NHKa,
crexBaa ot un. 151, an. 2 or Koncrurynusra e, ue onopara Ha Te3u IpaBa e euH
NOPOYEH, NPOTHBOKOHCTUTYLMOHEH 3aKOH. AKO He3abaBHOTO [EHCTBHE Ha
00€3CHIIBAHETO HA TAKLB 3aKOH He 61 Baxaso, T0 ToH 61 MoJIexkasl Ha pUIaraHe
ABITH TOIVHHM ClieJ KaTo e obe3cuieH, a TBKMO ToBa ui. 151, an. 2 Ha
Koncturyuusra uenu j1a ocyeru.”

AKo TpunoxuM GykBanHo pasmopentata Ha ui. 151, am. 2, usp. Tpeto oT
KoHcTUTyuuATa KBM 3aKO0H ¢ €JHOKPATHO NAEHCTBHE, YUUTO epeKT € HACTHIIUI B
MOMEHTa Ha [IPHEMAHEeTO Ha 3aKOHa, TO Torasa 0Oe3CHIIBaHETO My 3a B Objelle
HAMa Ja IOBeAe J10 HUKAKBa NPOMsIHA, ThH KaTO e IHOKPATHOTO My JeHCTBHUE TaKa
WIK UHa4Ye Bede e u3uepnado. C Apyrd JyMH, TakbB 3aKOH ITOHAYAJIO0 HEe OM UMal
Opaemo meidicTBHe, KoeTo na Oble OCYeTeHO BCIEACTBHE PELICHHETO Ha
Koncruryunonnuna cea. ToBa He Baxku obade 3a MpaBHUTE MY INOCICAHIH H
IPaBHOTO IOJIOKEHHE, KOSTO € ITOPOIHII, 3aL10TO Te IPOIBIKABAT A4 Ce IIPUIIaraT
BbB BpeMeTo. KIMeHHO Te3u mocneauuy, T.e. 06IECTBEHHTE OTHOLIEHHS,

4 Bx. Cranes, 2K., LIut. cpu. KOHCTHTYLHOHRUAT CbJ H IPABHOTO LEHCTBHE. .., ¢. 9 1 CIl.



ypeJeHH eAHOKPATHO ¢ MPOTHBOKOHCTHTYUHOHHHS 32KOH, OT MOMCHTA Ha
BJIM3aHE B cHja Ha petrenuero Ha KOHCTHTYUHOHHHSA Cb/I, C€ MpeypemKaaT
3amanpes, HO Beue He OT Hero,.a oT ypeadara, JeHcTBa/a NPelH BJIH3AHE B
CHJIa HA 3aKOHA, AOKOJKOTO He NPOTHBOPEYH HAa cera JeHcTBaaTa
KoHCTHTYIMS, KAKTO H OT camaTa KoHcTHTYHHSA OT 1991 r. Tora cieaBa KakTo
no aprymenT ot Pemenue Ne 22/1995 ., Taka ¥ M0 OTHOLICHNE HA ocobeHus
XapakTep Ha 3aKOHa C €[HOKPATHO JeHCTBHUE.

4. JlelicTBusi Ha pelleHHsT2 HA KOHCTHTYHHOHHHS CBA TPH OTMSIHA HA
MPOTHBOKOHCTHTYLHOHEH 3aKOH MO OTHONICHHE HA NPaBOOTOHOIUEHMH,
KOHTO ¢A BHCSLIH (HENMPHKJIIOYHIH ) KbM MOMEHTa, KOraTo € BJfA310 B
cu1a oGescHaBamoTo pemeHne Ha KOHCTHTYUHOHHNSA b

Criopen ui. 150, ai. 2, KoraTo yCTaHOBAT HECHOTBETCTBHE MEXIy 3aKOHA U
KoHcTuTynuaTa, DBBpPXOBHMAT  KacalllOHeH — CBA MM BBpXOBHUAT
aAMUHICTPATUBEH CbJ CIIMPAT IPOU3BOACTBOTO MO AEJIOTO W BHACAT BBRIIPOCA B
KOHCTHTYLMOHHHUS CBJI, KOHTO Te HMAT IIPaBo Jia Ce3MpaT criope/ al. 1 Ha g, 150.

OtHOBO B LMTHpaHMs Tpya Ha npod. Cranes, ToH 0OOCHOBaBa, |€ aKO
UUTHpaHaTa pasnopenda He ChHIIECTBYBalle, TO TOrasa BBPXOBHHTE ChAUIIKING
6uxa OWIM ITBKHM 7a pelar OenoTo ChoOpasHO MPOTHBOKOHCTHTYIMOHHMSA
3aKOH, 3aWIOTO TpedH penreHHeTo Ha KOHCTMTYLMOHHMS CBI TOH HE ¢ OIIe
oBe3ciuled I crieBa fa 6be npuaoxed. Cropex npod. Cranes ¢ 4. 150, an. 2
KoncTuTynusta  “OueBHAHO  LUeNd  Ja  OCyeTd  Opujaragero  Ha
[IPOTHBOKOHCTUTYLIHOHHMA 3aKOH MO BACSLIOTO AEN0 1 3aTOBA II0CTaHOBABA TO /1
6bae cupsHo, 3a Ja ce usdaka pemenuero Ha KC, obe3cHnBailo
IPOTMBOKOHCTHTYLMOHHHMS 3aKOH, Ta B3 OCHOBA HAa HEro Jda ce OTKaXe
[IPUIIAraHeTo Ha TO3M 3aKOH CIPSAMO MPaBOOTHOIIEHHETO, NPEIMET Ha ACNOTO.
Crmpaseto 61 6uno HambeaHO Oe3le/HO, aKo IO JEN0TO Oon TpsabBamo ga ce
TIPHIOKH TPOTUBOKOHCTHTYTHOHHUSAT 3aKOH, KaKTO TOB2 C1e/1Ba OT HL. 151,a1.2
na KOHCTUTYLIHATA, Tporiacspall, 3¢ 00e3CHIBaHeTO BaXH 3aHANPEN - OT ACH,
xoraro Bieze B cmia peinennero Ha KC.” Taka cmopen npo¢. Cranes, B
xumoTesara Ha 4a. 150, an. 2 ot KoHcTuTyuusTa, Ipyd BUCALIM INPOH3BO/CTBEA
06e3CIITBAHETO Ha POTHBOKOHCTHTY LIMOHHHSI 3aKOH HMa BCBIIHOCT 06paTHa chma
¥ BaXM COPSAMO MPABOOTHOLUCHHSA, 33 KOWUTO O cileaBano na ce TMPUI0KH
IPOTHBOKOHCTHTYLIAOHHHUAT 3aKOH. Te3H apTyMeHTH, obocHoBaBamy oOpaTHaTa
cuna Ha pemieHuata Ha KOHCTUTYLMOHHHMS CbI B ONpPEJIENeHH H3KIIOUUTCITHH
XUITOTE3H, CHILIO 3aCiIyXaBaT BHUMaHHE. Bb3 OCHOBA Ha TAX obaue, ¢ olle 1o-
rojfiMa CHia ¢ BaJIHAHO pa3OupaHeTo, 4He ¢ OOABSBAaHETO HA €IMH 3aKOH 3a
TIPOTMBOKOHCTUTYLIMOHEH, CBJIBT, IPEA KOATO & HAMUIE BUCALIO IPOM3BOACTEO 1
e CIIpsuUl JENOTO 32 MPOM3HACSHE, Clie]] pelleHneTo Ha KOHCTHTYUHOHHUSA CBI,
mpuiara AeicTsaiiara NpaBHa ypeaba KbM MOMEHTA Ha BB3CTAHOBABAHE HA




ABMZKCHUETO IIO  JICJIOTO, KBM KOWTO MOMEHT Bede OOSBEHMAT 34
[NPOTHBOKOHCTUTYUHOHECH 3aKOH € obe3cuiieH U He ce npuiara, mopagmu KoeTo
CE3MPAIMAT CbO HE ClieaBa 4a I'0 c1>06pa3;ﬂ3a C OI'JIe U3X0Ja Ha OEJIOTO.

ET0 3410, 0 euH BHCALL CIOP HUTO JIHIATA, HUTO JBP)KABAaTa MOTAT 1a
YEPILIT MpaBa 3aHanpes OT 0OSBeHHUs 3a IIPOTHBOKOHCTHTYIIMOHEH 3aKOH HITH Ja
Ce 1o3oBaBaT Ha Hero. ToBa BakKM ¢ 0CoOEHa CHNA 3a 3aKOH C €JHOKPATHO
AefCTBHE, KOUTO € MOopoAMN @paBa M 3aJBDKEHHS BBB BPEMETO U €
IIPOTUBOKOHCTHTYILIHOHEH KbM MOMEHTa Ha puemMaHe Ha Konctutynusara or 1991
r. Tolt He mopaxx/a Te3u MpaBa U 3ab/UKEHHS OT MOMEHTA Ha 00SBSBAaHETO My 3a
IPOTHBOKOHCTUTYIHOHEH. ToBa BaXky KaKTO 3a 3allOYHANH, HO HENPUKIOYHIHN
BbB BpPEMETO MPABOOTHOILIEHHS, KaKTO U 3a OBIEINH NPOU3BOACTBA U 33 OBICIUH
CIIOPOBE.

5. BenpochkT 3a aeiicrBHeTo Ha Pemenne Ne 12 or 4.06.1998 r. no k. 1. Ne
13/1998 r., ¢ koero KOHCTHTYUMOHHHAT c¢BJ e o6ABHJ 32
NPOTHBOKOHCTHTYHHOHeH 3aKoHa 3a o0sBABaHe 33 Jbp:KaBHA
COOCTBEHOCT Ha HMOTHTe Ha OuBmuTe nape Depaunang u Bopuc u
TexHHuTe Hacaeanuuu (B, 6p.305/31.12.1947 r.)

Pasrnexx1aHeTo Ha KOHKpeTHHMS Ka3yC M HA KOHKPETHHS IpaBeH CIIOp He e
M3KIIFOYEHO 0T 00XBaTa Ha KOMIETeHIMH Ha KOHCTUTYUHOHHHS CbA IpH
NOCTaBsAHE HAa HaCcTOAUIMS BbIpoc. JloGpoTo pasbupaHe Ha TOBA OOCTOSTENCTBO OT
crpaHa Ha KOHCTUTYLHOHHHUS CbJl € H3KITFOUHUTENHO BAXKHO, 3AIII0TO CTaBa JyMa He
32 OOMKHOBEH 3aKOH, a 3@ 3aKOH, KOMTO 3acAra NpsKO U HETIOCPEACTBEHO GHBILIMTE
uape Pepavnann [ u bopuc III u TexHUTe HACIEAHHUIY, & B TO3M CMUCHI HA ITBPBO
mscro UapctBo Benrapus u cnex toBa u Pemy6iuka Bbarapus, xato Heros
npaBonpHeMHUK. KOHCTUTYLUMOHHHAT CBA HE € OOMKHOBEHA IOPUCIUKIIHS, TOH e
nonurudecka vwpucaukuua. Tol e cv3ganeH, 3a 1a OTrOBOPH HA ITOCTABEHHS OT
Emantoen-Xozed Cutiec Bpnpoc “Koii we nasu nasauume? . Ome nogeue, ye
UMEHHO N0 TO3H Ha4uH KOHCTUTYHHOHHMST CBZ MOXE [ja M3IIBJHHM B LISJIOCT
cBosiTa GYHKUMA N0 ThIKyBaHe Ha KOHCTUTYUHMSATA TIO BHCSLI IIpaBeH CIIOP, OT
U3XOIBT Ha KOHWTO 3aBHCH M caMoTo npousHacsHe Ha BKC umu BAC, kouto ca
CIpeNn 34 pasriexaaHe AeloTO U ca ce OGBPHAIM 32 3aIbIKUTENHO ThIIKyBaHe
kbM KC 1o pena Ha 4i. 150, an. 2 or KoHCTUTYNUsATA, KAKBOTO € HACTOSIIOTO
IIPOMU3BOJICTBO.

3a na 6bOaT yCTAaHOBEHH ACHO MOCHEAWIHUTE OT OOsBeHaTta
IpOTUBOKOHCTUTYHOHHOCT Ha 3OACHCBL] ¢ Pemenne Ne 12/04.06.1998 r. mo
KOHCTHTYLHOHHO Aeno Ne 13/1998 r., e Heobxoaumo aa G'bjie H3sCHEH XapaKTephT
Ha To3u 3aKoH. 30JCUCBI] He npexncTaBisBa [0 XapakTepa CH ,,HOPMATHBEH aKT”
B KJJACHYECKHU CMHUCHI Ha IIOHATUETO — THH KaTO He ChABPKa 061K 1 aGCTPaKTHH

% Bx. Cuilec, E.-)X. Hlo e To Tpertoto chenosue?. C.: Cuena, 2012.
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[IpaBUIa 32 MOBEJICHHE, AJPEeCUPaHM [0 HEOrPaHWHeH Kpbr TpaBHU cy6exTr®.
3aKOHBT WMa U3IAIO [EPCOHANCH XapakTep U ChIAbpXa HHAWBUAYaATHH
pasropexaaHus, — NMOAOOHO — Ha  WHAMBHIyalHWTE  aIMWUHHCTPaTUBHH
(oTuyXAUTETHM) aKTOBe . BIIHO OT CaMOTO 3ariaBue Ha 3aKOHA H ChIbPKAHUETO
Ha W 1 OT 3aKOHA, JIMIATa, 10 KOHTO Cé OTHACA 3aKOHBT, Ca KOHKPETHO (M [OYTH
TOUMEHHO) TTOCOYEHH B 3aKOHA — ,,cemeticmeama Ha busuume yape Pepounano u
Bopuc u mexnume HacreOHuyy”’, KaTo AEHCTBUETO HA 3aKOHA Ce CBEXZA 110 TOBA
Ia ch37lajie MPaBHO OCHOBAHME HA Jbp)KaBara 3a NPUTEKAaBAHE HAa HEABIKUMHTE
MMOTH, KOUTO AbpKaBaTra Bede ¢ OTHena (paKTHYECKH, IIpeAM IPHEMaHe Ha 3aKoHa
(OTHEMAHETO € U3BBPLICHO Mpe3 NAToTo Ha 1946 r., Ipen npueMane Ha 3aKOHa).

Maxkap na e osarmaBeH 3akod, 3OJICHCBL] no xapakrepa cH He
NpeacTABAABA HOPMATHBEH AKT, 2 €IHOCTPAHHO BJACTHHUECKO H3fBJICHHE,
10 CHJIATA HA KOETO ce Ch3aBa NPaBHO OCHOBAHHE 3a NPABOTO HA AbPKABATA
1a mpuTexkaBa (1a e COOCTBEHHK Ha) MMOTHTE, KOHTO AbpXkaBaTa Beue € 6mia
oTHena GaKTHYECKH OT ceMeiicTBaTa Ha OHBIUMTE Lape U TEXHHTE HAC/IETHMLH
ome mnpe3 1946 r. MmeHHO MOpajy TOBA 3aKOHBT ,,00sBsiBa” 3a JBPHKABHA
cOOCTBEHOCT MMOTHTE Ha OMBIIMTE Liape (3all0TO Hpeiu IpUeMaHe Ha 3aKOHa
IbpxkaBara (GpaKTH4YECKU I'H € OTHena), 63 Ja U3I10/3Ba TPAIHLIMOHHATE H3pasu
MU HAIIMOHANM3aLHOHHHUTE 3aKOHU — ONbPIKaBsBa, KOHPHUCKYBA, HALMOHATM3HPE
U IIp., Bce crocofu 3a IpHIoOnBaHe Ha COOCTBEHOCTTA OT NBPKABATA, TIPH KOUTO
e HeoOX0IUMO KaKTO HMOTMTE, KOUTO C€ OTHEMAT, TaKa M JIMIara, OT KOUTO Ce
OTHEMAT UMOTHTE, Aa ObAAT MHAMBHIYAJTH3UPAaHH B KOHKPETHU aIMUHUCTPATHBHU
WM ChIeOHY IPOH3BOCTBA (Upe3 ChCTABAHE HA ONMUCH, U3[1aBaHe Ha MOCIIE/IBAIIH
AKTOBE U ITIp.).

Camusit 3axon (30JICUCBL]) ne camo chabpxa (Chb3laBa) MPaBHOTO
OCHOBaHHe 32 IpHI06GHBAHE HA COGCTBEHOCTTA OT CTpaHa Ha IbPXKaBaTa, HO € ¥
NpaBHUAT aKT, ¢ KOATO abpkaBaTa ce JIErHTHMHpa KaTo CcOOCTBEHMK U
yIOCTOBEpsBA [IPABOTO CH Ha cOOCTBEHOCT. Beexn NpaBeH aKT 32 peXBLPJIAHE
NpaBo Ha COGCTBEHOCT, BKJIIOUHTEIHO 3aKOH, HMa BeIUHONPAaBHO ACHCTBHE H
TOBA BEIIHOMPAaBHO JeHCTBHe € €IHOKPaTHO — IO CHJIATAa HAa aKTa
npuobperatenst crapa  coberBennk. Tasm  ,eHOKpPaTHOCT”  Ha
BelllHONMPABHHTE OCAeHIH HA aKTa, o6aye, He 03HAYABA e ¢ HACTLIBAHETO
HA Te3M NMOCJeAMIH AKTHT NpecraBa Aa Aeiictpa, HanporHe — npaBHHAT aKT

§ O6NMYAHETO HA OTYYKAWTENHMA akT BHB (OPMaTa Ha 3aKOH € MMAO 3a LEN He CamO 1a NOBHUIN HEeroBHs
ABTOPUTET MOpaaHn ocofeHaTa BaXXHOCT Ha ypexaaHaTa MaTCpHia CIIopel TOraBalllHUA 3aKOHOAATEN, HO U 3aoTo
3aKOHBT WMA W3LANO MONMTNYECKH (PENPecHBEH) XapakTep, ThH Karo fopM KOHCTHTYuuATa HE € NOMyCKana
MPHUHYIATENHO OTHEMAHE HA HMYLIECTBO, 6€3 3aruiallane Ha CrpaBe/UTHBO ofe3leTeHHe (taka un. 10, an. 5 ot
Koncturyunsata Ha HPB ot 1947 r.). Ouesuano e, e 6e38b3ME3THOTO OTHEMAHE HA HMYILECTBOTO HA fuBIINTE
11ape 1 TexHUTe HACTENHULIM € MOFIO 14 CTAHE CbC 3aKOH. BbB BCHUKHM APYTH OTHYXAHTENHN 3aKOHH, IPUETI CIIENL
09.09.1944 r., Makap 1 GOpMANHO, € MPEABHACHO H3MALIAHE Ha 00e3leTEHHE HA 3aCErHATHTE OT OTUYXKACHUETO
mnua. 30JCUCBL] He npensyxaa 3anaallaHe Ha HIKAKBO obe3iieTenue, KOeTO MOMYEPTaBa CUITHO TOTHTHHECKHA
MY M PerpecHBEH XapakTep.

7 TMopaan 0GCTOATENCTBOTO, Ue 3AKOHBT ChIABPKA MHAMBHIYATHH Pasnopexaanyus, KOHCTUTYUHOHHHUAT CbI €
KOHCTUTYHpPAl KAaTO BAWHTEPECOBAHH JMLA B MNPOU3BOACTBOTO [0 KOHCTHUTYLMOHHO ICNO Ne 13/1998 r.
nacneauuuure 1o 30JICUCBL] — ToBa ca Ha NPAKTHKA BCHYKH OTBETHHMUH IO HACTOAIIMA WCK. JIOKONKOTO MU €
H3BECTHO, TOBA € EHHCTBEHOTO KOHCTHTYLIMOHHO €0, TI0 KOETO Ca KOHCTUTYHPAHH KaTo 3aMHTEPECOBAHI CTpaHH
KOHKPETHO M0COUeHH (PU3MIECKHU JIHIIA, KOETO HECHMHEHO H SICHO MOKa3Ba KaKbB € XapakTepbT Ha 3aKOHA.
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npoab/ZkaBa [a cbllecTBYyBa H Jaa Objie OCHOBAaHUETO, THTYJABLT 32
cOOCTBEHOCT Ha JIHLETO, KOETO YepnH NpaBa OT akTa. Taka e 3a BCHYKH
NPABHH aKTOBE ¢ BeIIHO JIeliCTBHE — H 32 HOTAPHAJIHHUTE AKTOBE 33 CAEJIKH, H
3a aAMHHHCTPATHBHHTE AaKTOBEe ¢ BeIIHONPEXBLPJHTEIEH edeKT, 3a
cbAeOHUTE pelleHHs H IPHCHIH ¢ BeIHO AeiicTBHE, 32 HOPMATHBHHTE AKTOBE
U 1mp.

3O0ACHUCBII, makap H 3aKOH ¢ ,,eJHOKPAaTHO” AeiicTBUE, MPOALJIKABA
Aa cbIIeCTBYBa cje] HacThIBaHe HA BELIHONPEXBbPJAHTEHUS MY edeKT (C
00sBABaHE HAa UMOTHUTE 3a AbP)KaBHA COOCTBEHOCT) KATO MPABHO OCHOBAHHE HA
NpaBaTa Ha ABbPKABATA KaTO COOCTBEHHK M Ja s JeTMTHMHpA KaTo
coOcTBeHHK. 1 KaKTo NOroBOpbT 3a MPeXBBPISHE HAa BELIHH NpaBa BB GopMarta
Ha HOTapHalleH akT JIETUTUMHpa KylyBaua M HETrOBHTE HACHeQHHIIH KAaro
coOcTBeHMHY Ha UMoTa fopH H caen 100 roausy, Taka u 30JJCUCHL nerutumupa
IbPYKABaTa KATO COBCTBEHNK HA OTHETHUTE MMOTH, BKITIOUHTEIIHO M Ha IPOLECHHTe
BBB BHCAHKs npeg BKC cnop, 1o HeroBata 0TMsHA, CHOTBETHO 0 OOSBABAHETO
Ha 3aKOHa 3a NPOTUBOKOHCTUTYILIMOHEH.

Moxe na ce mpHeMe, 4Ue MMEPCOHAIHHAT M HUHAMBHIYaJEH XapakTep Ha
30/ICUCBL] My npujaaBaT 3HaueHHe II0-CKOPO HA  WHAWBUIYyaJeH
aJIMHHUCTPATHUBEH aKT C OTUYXAUTENHO AeHCTBHE — aKT, HACOYEH KbM KOHKpETEeH
KPBI' JIMLA M ISAIOTO TAXHO MMYILUECTBO (IMYHO HPHAOOHTO M HACNEAEHO),
OTKOJIKOTO Ha HOPMATHBEH aKT.

OcHOBHUAT MOTHB Ha KOHCTUTYLHOHHHS CbI 32 YCTAHOBSBAHE
IPOTHBOKOHCTUTYIIHOHHOCTTA Ha 3aKoHa 3a 00sBsiBaHEe IbpxKaBHA COOCTBEHOCT
HMOTHTE Ha cemeiicTBaTa Ha OuBmIMTe Ilape PepauHang W bopuc u Ha TexHUTE
HacleJHUIIM €, 4e JUIIaBaHeTo oT npaBo Ha cobcreeHocT c¢be 3OJCHCEHL e B
MIPOTHBOpEYHE ¢ pasrmopenbaTa Ha wil. 6, ann. 2 ot KoHcTuTyuaTa, npeasmkaaa
PaBEHCTBO Ha BCUYKH IpakJaHU IMpe]| 3aKOHA, Thi KAaTO KPHUTEPHUSAT, 110 KOHTO €
OTHETa COOCTBEHOCTTa, € NPUHAUIKHOCTTA HA JIMIATa, OT KOHTO € OTHETa
cOOCTBEHOCTTa, KbM CeMelcTBaTa Ha OHUBIITNTE LIape H TEXHUTE HACIEIHULU — T.€.
IPOU3XOJ U JIMYHO MONIOXKEHHE Ha JTHLATA.

HNmenno nopaan npapoBb3CTAHOBHTENHOTO J€HCTBHE HA PELICHHETO HA
KC 3a o6saBsiBaHe Ha NpoTHBOKOHCTHTYHHOHHOCT Ha 30JCHUCHBII camoro
pemieHHe Ha KOHCTHTYHHOHHHAT CbJ cJieiBa A2 HMA NPAK PECTHTYUMOHEH
edekT H a2 BBL3CTAHOBABA NPABHOTO I[0J0KEHHE TaKoBa, KaKBOTO e
CBbUIECTBYBAJIO MpeAH NpHeMaHe HA NPOTHBOKOHCTHTYUHMOHHMUS 3aKOH —
JULATA, IOCOYEHH B 3aKOHA H TeXHHUTEe HACHEIHULH (BCHYKH YIaCTBANM KATO
3aMHTEPECOBAHM CTPaHU B HPOU3BOACTBOTO Inped KOHCTHTYI[HOHHHA CbI), ¢a
COOCTBEHHLIH HAa HMYUNIECTBOTO, MpeAMET Ha OTHeMaHe ¢ OOSIBeHHR 3a
NPOTHBOKOHCTHTYLIMOHEH 3aKOH.

ITonoxxenueTo € nofo0HO ChC CIydanTe Ha 003CHIIBaHe Ha APYrH [PABHU
aKTOBE, PA3JMYHH OT 3aKOH (HOTapMalHM aKTOBE, aAMUHUCTPATUBHU aKTOBE U
1p.), UMaIlH BellleH eQekT — ¢ 00e3cHBaHe Ha aKTa Ce Bb3CTAHOBABA MIPEXOAHOTO
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[OOXEHHe, T.e. CUUTA Ce, Ue MPaBOTO Ha COOCTBEHOCT HHKOra HE € ouno
3aryOBaHo 110 CHJIaTa Ha 00e3CHIIEHHS aKT.

Ipuno6uBaHeTo Ha COGCTBEHOCTTA € €AHOKPATHO, a MPUTEKABAHETO Ha
COBCTBEHOCTTa € MPOAB/DKUTETHO ChCTOSHHE, HO M JIBETE€ HACTBIBAT KaTo
[TOCTIEIAIA OT EAUH ¥ CBII aKT (OT NPUAOOUBHHUS aKT — B CTy4as 3aKOHa), 3aII0TO
NpUAOOUBHUSAT AKT €IHOBPEMEHHO MaTepHalH3upa puIOOUBHUA CrIOCO0 U €
JI0Ka3aTelCTBO 3a ChIIECTBYBaHe Ha paBoTO Ha cobcTBeHocT. ETO 3ammio xorato
aKTBT, KOWTO MaTepuaju3upa HpaBHHs crnocol 3a MpHAOOMBAHE Ha NPaBoO HAa
cobcTBeHOCT, 6bae 00E3CHIeH WM aKo aKThT € 3aKOH — Korato Obae 00sBeH 3a
IPOTUBOKOHCTUTYLIMOHEH, OTNAjla ¥ IPABHOTO OCHOBaHHE, TIOPOIMIIO TIPABOTO HA
cOBCTBEHOCT, KAKTO M IErMTHMALIMOHHATA (YHKIMA Ha aKTa.

Bb3 OCHOBA Ha TOBa Ce€ Hajara CJEIHUAT H3BOJA II0 OTHOILICHHME Ha
THIIKYBaHETO Ha NEHCTBMETO Ha NOCTeNHIuTe Ha pewenusrta Ha KC, ¢ xouro ce
OTMEHS 3aKOH ¢ €IHOKPATHO JeHCTBHE!

3aKOHBT € NPOTHBOKOHCTUTYLMOHEH OT MOMEHTa Ha MNpPHEMAHETO Ha
Koncturyuusta Ha 12 1omu 1991 r. KoHCTUTYLIHOHHUAT ChJA YCTAHOBsABA Ta3u
IPOTMBOKOHCTUTYLIMOHHOCT, @ HETOBOTO PEllleHHe i IPHUAaBa NpaBHa CHIIa. Toit
KaTo eIMHCTBEHO TOil € NPHM3BaH Jla ThIKyBa M npuiara KoHCTUTYyHUATa K Ja C€
IIPOM3HACA ¢ pelIeHHss N0 OTHOIICHME Ha Hed, HErOBUTE DELICHHS HMar
KOHCTUTYTHBHO JIGHCTBHE 3aHampesl, HO He 3alloTO TOJIOKEHUETO Ha
IPOTHBOKOHCTHTYIHOHOCHOPA3HOCT € Bb3HHUKHAIO OT TO3H MOMEHT, @ 3alll0TO
KOHCTHTYIIMOHHHMAT CBJ M € IPH3HA B HEro. Ta3u 110Bens € BBIUIBTCHA H3PUIHO
B camara Koucturymms B wi. 151, am. 2, usp. BTopo. 3aKOHBT C €JHOKPATHO
JeicTBHE MOXE J1a €, a MOKe 14 He € OWIT KOHCTHTYIHOHOCH00paseH KbM MOMEHTa
HA IIpUeMaHeTo CH. ToBa HAMa 3HAYeHHE W KakTO NPaBHIHO € TOCOHHI
KOHCTHTYIHMOHHHUAT ChJl B MOTUBHTe Ha Pemenne Ne 22/95 r. To#t HAMa HyX1a 1a
ce TPOM3HACs ChC CHOTBETCTBHETO Ha 3aKoHa ¢ KoHcTuTynusaTa oT 1947 r. Toi
MOXeE eIMHCTBEHO JIa ce TIPOU3HECE 32 CHOTBETCTBUETO MY ChC Cera AeHCTBallaTa
KOHCTUTYLIHS, 32 Ja OTCTPaHH €IMH NIOPOK, €HO HETHPITUMO OT KOHCTUTYLIHOHHA
rJeHA TOYKa [TOJIOKEHHE, KOETO HE € CIIeBANO U HE Clie/iBa J1a ChIIeCTBYBA 3a B
6pnaeme. OGIIECTBEHUTE OTHOLICHHS ca YpeIeHHU ex /ege eNHOKpaTHO, HO MakKap
3aKOHBT Ja € TPOM3BeN JeiicTBHe, Tol He ce e uzdepnai. C obsBsiBaHETO My 3a
IIPOTHBOKOHCTUTYI(MOHEH, HEroBOTO JEHCTBHE MpecTaBa jJa Ce Ipuwiara 3a B
6paeute. OcHOBaHMETO 3a ypenbaTa Ha Te3d OOIIECTBEHH OTHOLICHUS MO TO3M
HA4MH OTaja.

6. 3aknawuyeHne

Coc 30JICHUCBI] “npuHyadtenHo” U “6e3 HHUKAKBO obesiereHue” ce
OTYYXJaBa WMYILECTBO — 4YacTHA coOcTBeHOCT. EfHOBpPEMEHHO C TOBA ex lege
ABpXKaBaTa MPUAOOHBa IIPaBoO HA COOCTBEHOCT. 3aKOHBT € IIPOU3BEN JeHCTBHE OT
MOMEHTA Ha BIM3aHETO CH B CHila. BeIlHOMpaBHUAT edeKT Ha 3aKoHa hma 3a
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nocjaeJuMua MNpexBBPISHETO Ha T.HAp. HAPCKM HMOTU OT MaTPUMOHMMYyMa Ha
napere ®epavHana I u bopuc III u Ha TexHHuTe HacaeTHHIH B COOCTBEHOCT Ha
AbpKaBaTa. Makap ¢ eIHOKpaTHO el cTBHe, TO3HU 3aKOH NMPOABIKABA J1a IIOPaXaa
edekr, JoKaTo e B cuia. ToBa O3Ha4yaBa, ue HETOBHUTE MPABHHU IMOCTEAMIM CE
OCBLIECTBABAT  OT  HpHUEMaHeTO My OO0  00ABABaHETO My  3a
IPOTHBOKOHCTUTYIMOHEH ¢ Pemenue Ne 12 o k.1, Ne 13/98 na KoncTuryuuonaus
cpl. C BnuM3aHeTO B cuja Ha pemieHueTo Ha KoHCTHTYuHOHHUs ¢bj obaue,
HPaBHUAT eeKT, KONTO 3aKOHBT € MOPOAWI OTIaaa 3aHanpea. OT TO3M MOMEHT
HATaTBbK BEIHONPABHUAT €(eKT Ha 3aKOHA MpecTaBa Ja MPOU3BEKIA JICHCTBUE.
ITpaBHOTO OCHOBaHME 3a NpHAOOMBaHE HA UMOTUTE OT CTpaHa HA IbpIKaBaTa
0Tnaza, HO 3aHampel, 3all0TO penieHUsiTa Ha KOHCTUTYIMOHHUS CBI HMMAaT
KOHCTUTYTHUBHO AeiicTBHe. To MMa 3a CBOH e(eKT OTHaaHeTO Ha MPHI0OMBHUS
crocob 3a npu100MBaHEeTO Ha IPAaBOTO HA COOCTBEHOCT BBPXY UMOTHTE OT CTpaHa
Ha Jbp)KaBaTa M CBOTBETHO — BB3CTAHOBABAHETO HA (HAKTHUYECKOTO M ITPABHO
MIOJIO’KEHHE, ACUCTBAJIO [IpeU BIIM3aHETO Ha 3aKOHA B cuiia. J[bpikaBara He MOXKE
Ja 4epIy MpaBa U Ja ce IT030BaBa Ha 3aKOHA IO BUCSLIM TPOHM3BOJACTBA CIIEN
00sBsABaHe Ha 3aKOHA 3a MPOTUBOKOHCTUTYLIMOHEH. [lopanu ToBa ce Bb3CTaHOBIBA
npaBoTo Ha cobcTBeHOCT Ha uapere PepmuHann u Bopuc III u Ha TexuuTe
HacJAeOHULM OT MOMEHTA Ha BIIM3aHETO B cHJia Ha Pemenne Ne 12 mo k.. Ne 13/98
r. 3aganpef. Tesu oOLIECTBEHH OTHOLLEHMS C€ YpexJaT OT NpaBHiaTa Ha cera
nejicTBamara KoHCTHTYLMS U IOTOJIKOBA U JOKONKOTO He MPOTHBOPEUAT HA Hesl.

TakoBa 3aknroueHue ciaenBa na Oble NOJKPENeHO, 3al0TO Bb3IPHEMaHETO
Ha 00paTHUS €JHOCTPAHYUB IOAXOJ, CHOpe] KOHWTO 3aKOHBT C e€IHOKPATHO
JCHCTBHE € MOPOAMJ MNOCIACAHLH B MUHANOTO, HO ThH KAaTO pEIIEHHETO Ha
Konctutynvonnua cbJ JAedcTBa 3aHampel] M 3apajd ToBa OOIIECTBEHHTE
OTHOIIICHHA KBM HACTOSI[MSA MOMEHT Clie/iBa J]a Ce 3aIasiT CIpsiMO AeHCTBHETO,
TOPOJIEHO OT NPOTHUBOKOHCTUTYLIMOHHHA 3aKOH B MHMHANOTO, HE IIOYHBA Ha
IIPMHIIMIIA HA IPaBOBaTa AbP’KaBa U Ha BBPXOBEHCTBOTO HAa KoHCTHTYIUATA.

ETo 3amo, B3 OCHOBa Ha BCHYKH Te3HW CHOOpakeHHs, ClelBa 14 C€ UMa
NpeABUI, Ye BBIPOCHT, KOUTO ClIeiBa Ja ce MOCTaBH €, ako ¢ pewenue Ha KC ce
OTMEHH 3aKOH C €JHOKPATHO JACHCTBHE U OTMSIHATA HA TO3U 3aKOH MMa JeHCTBHE
3aHanpe[, Bb3CTaHOBABA JIU ce (PAKTUYECKOTO M MPABHO TOJOXKEHUE, NeHCTBAIIO
KbM MOMEHTa, B KOHTO OTMeHeHMsT 3aKoH € Oun npuer? OTroBophT Ha TO3H
BBIIPOC clieflBa J1a ObAe MONOKUTENIEH Bb3 OCHOBA HAa MOTHUBHTE U JAeHCTBHETO HA
Pemenue No 22/95 r. na KOHCTUTYLIMOHHUS CB/] U CIIOPe ] IPHHLUIUTE U [PAKOTO
aeicrsue Ha Konctutynusara ot 1991 r. cnensa na ce Bb3cTaHOBH (DAKTHYECKOTO
U IPaBHO IIOJOKEHUE ACHUCTBAIO MpEead MPUEMAHETO Ha 3aKOHa, KaTo B TO3M
CIiy4ai, pemeHueTo Ha KOHCTUTYIIUOHHUS CBJ Ie UMa MPaBHOBLCTAHOBHTEIHO
AeiicTBue 3aHanped. IIpaBHOTO U (aKTHUYECKO TOJOXKEHHUE IE CE€ BH3CTAHOBH,
JOKOJIKOTO HE NIPOTHBOPEYH HA NPUHUUNUTE M ypenbaTa, MPUBE/IEHH B3 OCHOBA
Ha Koncrutynusra or 1991 r. Hapen ¢ ToBa ce Hamara M3BOABLT, 4e JMIATa U
OBpXKaBaTa HE MOraT ce 4epnaT MpaBa 3aHanped OT 3aKOH, KOHTO € o0saBeH 3a
IPOTHBOKOHCTUTYLIMOHEH, BKJIHOYUTEIHO U BbB BUCALIH IPOU3BOACTBA.
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YBAXKAEMH KOHCTUTYIIMOHHM CBJIHUHA,

Bb3 ocHoBa Ha TOPE€H3JIOKEHOTO, BucmuaT aaBoKaTCKH ChbBET HaMHpa,
Y€ Ha BbBIpPOCA KAKBH ¢a NPaAaBHHUTEC NDOCaEJHUH OT PEISHUATA HaA
KOHCTHTyuHOHHHH Cba B XHIIoTéE3a, KRoraTo ce 00sBABA 3a
NMPOTHBOKOHCTHTYUHOHEH 3aKOH ¢ €JHOKPaTHO lleﬁCTBPle, ciaeaBa na ce
OTroBOpH, Y€ c€ Bb3CTAHOBABA q)aKTlrl‘leCKOTO H IIpaBHO NOJOKEHHE,
JAeHCcTBAIIO Npe¢aH BJ/IH3aHE¢ B CHJIa Ha 3aKOHa, a CYﬁeKTHTe HEe MoraTt jJa
qepusaT npaBa 3aHanpen BB3 OCHOBa Ha 00sIBeHH 3a
NPpOTHBOKOHCTHTYIIHOHEH 3aKOH, OT MOMEHTA Ha BJ/IM3aHE€ B CHJIa Ha
PELIEHHETO 3a 06ABABAHETO MY 32 NPOTHBOKOHCTHTYUHOHEH, BKITHOYHTEC/JIHO
MO BHCALIH H ObJAenH NpOH3BOACTBA,

IMPEJACEJJATEJI HA BUCIIMA
AJIBOKATCKHU CBBET




